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references, designed to illustrate the development and assist in 
the study of this branch of the law. 

It likewise contains the text of all legislative enactments of 
the several state legislatures, and of the federal congress. re 
lating to the subject. 

Thus the publication embraces the entire body of current law 
in this important field within the United States, as announced 
by courts and legislative bodies from year to year. It includes 
also all treaties and conventions to which the United States is a 
party, relating to trade-marks. Each annual volume will be com- 
pleted with an index, digest and table of cases, that will make its 
contents readily accessible for reference. 

It is intended primarily for the use of lawyers and is edited 
with a view to their needs and requirements. The subscription 
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UNITED STATES CIRCUIT COURT OF APPEALS 
W. V. Gatnes & Co. v. TURNER-LOOKER Co. 
(204 Fed. Rep., 553.) 
Sixth Circuit, March 7, 1913. 
On Petition for Rehearing, May 8, 1913. 


REGISTERED TRADE-MARK—VALIDITY. 

The registration of a trade-mark accompanied by a claim of con 
tinuous user for over thirty-five years, is not invalidated by the fact 
that the mark was once used as a part of a more comprehensive mark 
INFRINGEMENT-—SIMILAR MARKS. 

The word “Hermitage,” written in flowing script, is infringed by 
the words “Golden Heritage,” in a similar style of lettering, on the 
same class of goods, the word “Golden” being so written as to be com 
paratively inconspicuous. 

INFRINGEMENT—INTENT IMMATERIAL. 

Where defendant has offered for sale his goods, under a label 
similar to that under which complainant’s goods are sold, and decep- 
tion of the public is likely to result, the fact that the former had no 
intent to infringe is immaterial. The probable deception of the public 
determines the right to relief. 


. TRADE-MARK—MISREPRESENTATIONS AS TO QUALITY oF Goons. 


Misrepresentations as to the guarantee afforded by the internal 
revenue stamp affixed by the federal government, are not so wholly 


false as to bar relief in equity. But direct misrepresentations as to the 


quality and method of manufacture of the whiskey are material de 


ceptions, and plaintiff will not be entitled to injunctive relief, until he 


ceases to make them. 
INJUNCTION—DISCONTINUANCE OF MISREPRESENTATIONS. 
Where the trade-mark is not fraudulent in itself, the discontinu 
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ance of the misrepresentations formerly made in connection § ther: 
with, restores the equities in favor of the complainant. 


Appeal from decree of the district court of the United States 
for the southern district of Ohio, in favor of defendant. Aft- 
firmed. 


J. 1. Hopkins, of St. Louis, Mo. (D. W. Lindsey, of Frank- 
fort, Ky., and Clore, Dickerson & Clayton, of Cincin- 
nati, Ohio, of counsel), for appellant. 

Simeon Johnson, of Cincinnati, Ohio, for appellee. 


Before WARRINGTON, KNAPPEN and DENISON, Circuit 


Judges. 


KNAPPEN, Circuit Judge-—The complainant, which is a cor- 
poration engaged in the manufacture of whisky, at Louisville, Ky., 
filed its bill to restrain defendant from selling whisky under the 
name of “Golden Heritage,” which complainant alleges infringes 
its trade-mark “Hermitage” ; unfair competition especially by the 
use of said infringing name, being also alleged. Upon final hear- 
ing on pleadings and proofs the bill was dismissed, and the case 
is here on appeal from that decree. 

Several reasons are urged in support of the decree of dis- 
missal : 

1. It is denied that complainant has any valid, technical regis- 
tered trade-mark. While the existence of a technical trade-mark 
is unnecessary to sustain a bill for unfair competition, we think 
complainant shows valid ownership of a technical trade-mark. 
The trade-mark relied upon is the word “Hermitage.” Complain- 
ant alleges that this trade-mark has been used by it and its pre- 
decessors since 1868. It shows a registration in 1870, a later 
registration April 11, 1882, and a third September 13, 1904. The 
validity of the 1870 registration is assailed because the act of 1870 
(Act July 8, 1870. c. 230, 16 Stat., 198), under which it was 
made, was unconstitutional. Trade-Mark Cases, 100 U. S., &2. 
25 L. Ed., 550. That of 1882 is challenged as not registering the 
trade-mark “Hermitage,” because that word was only part of a 
registered trade-mark (apparently designed for stamping upon a 
barrel head), containing, among others, the words “Hermitage 
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Distillery Copper Distilled Whisky.” The distillery of complain- 
ant and its predecessors has been long known as ‘Hermitage Dis- 
tillery.”. The only objection made to the validity of the 1904 
registration, which embraces only the word “Hermitage,” is that 
the registration statement falsely asserts that the trade-mark 
“Hermitage” has been continuously used by the said W. A. 
Gaines & Co. and its predecessors since the year A. D. 1868.” 
We see no merit in this criticism. Its use appears to have been 
‘ontinuous and in good faith; and neither the fact that it was in 
earlier years used only as part of a more extended trade-mark, nor 
the possible failure to show effective legal conveyance to com- 
plainant of the right to the trade-mark, renders the assertion 
in the 1904 statement fraudulent. 

2. Infringement of complainant's trade-mark is denied. 
Complainant's Hermitage brand is confessedly a_ high-grade 
whisky, and complainant has built up a large and valuable busi- 
ness in its manufacture and sale. The trade-name and _ trade- 
mark are valuable. Complainant's whiskies are bottled “free” 
and in bond. The word “Hermitage.” as used on complainant's 
labels, is sometimes printed in ordinary capital tvpe, but one of its 
prominent forms is in script. Defendant uses script alone for 
the name of its whisky. Complainant’s script mark, as used on 


its labels, and defendant's script mark, as likewise used. are here 


Complainant's Script Mark. 


ll" hg, ? 
Defendant s Seript Mark 


lhe similarity in appearance is obvious. Defendant's mark 


reproduced: 
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differs from complainant’s only in that it omits the letter ‘m” 
and has the word “Golden” in much less conspicuous type, ob- 
liquely set. On some of defendant's earlier labels the name was 
followed by the device of a stork carrying an infant; but the label 
generally used omits all pictorial design and contains ( following 
the trade-name) only the words: “Bottled in Bond. Straight 
Pennsylvania Whisky.” 

We think defendant's mark is calculated to deceive the pub- 
lic, and to enable the palming off of defendant’s goods as those 
of complainant. It is true that defendant’s whisky is sold at a 
much lower price than complainant's; that it is sold largely under 
mail orders to the direct consumer, or for sale over bars, while 
complainant's “Flermitage” is sold usually to jobbers, and that 
defendant's goods are labeled as “Straight Pennsylvania Whisky,” 
while Hermitage whisky is known to the dealers generally as 
made in Kentucky; complainant’s script labels containing its 
name, the name and location of its distillery as in Franklin county, 
Ky., as well as a picture of the manufactory or distillery, all of 
which, to careful observers, distinguish it in fact from defend- 
ant’s label. But these differences are not such as to effectively 
prevent imposition upon the ultimate consumer. Defendant dis- 
claims any attempt to imitate complainant's trade-mark, and pre- 
sents explanatory testimony of the history of the adoption of its 
mark. Without attempting to account for this situation, we con- 
tent ourselves with saying that the similarity is too striking to 
make the explanation convincing. However, it is not essential 
that willful intent to deceive be shown. The defendant must 
be presumed to have intended the natural consequence 
of its acts, and having put the goods on the market under 
a name so nearly like complainant’s as to enable dealers to palm 
them off as complainant’s and at a price which makes it an object 
to do so, an invasion of complainant’s rights is shown. Tarrant 
& Co. v. Hoff (C. C. A.), 76 Fed., 959, 22 C. C. A., 644; Fair- 
bank Co. v. Luckel, etc., Co. (C. C. A., 9), 102 Fed., 327, 42 
<. Ae. 

3. It is urged that if it be conceded that complainant has a 
valid trade-mark, and that defendant has infringed it, yet com- 


plainant has itself been guilty of misleading representations in 
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the business use of its trade-mark, and therefore is not in post- 
tion to obtain relief from a court of equity, as coming into court 
with unclean hands. The misleading representations relied upon 
are: 

(a) That the label on complainant’s whisky bottled in bond 
contains these words: 


“Caution: Be sure that the internal revenue stamp over cork and 
capsule is unbroken, as this guarantees the genuineness, purity, and age 
of the contents of this bottle.” 

(b) That complainant's label on its whisky bottled in bond 
bears this further legend: 

“This bottling in bond at the distillery under the supervision of the 
officers of the internal revenue insures to the consumer the highest grade 


of whisky made in this country, with guarantee of the United States gov- 
ernment as to its age and purity.” 


(c) That certain of complainant’s labels bore these words: 


“Bottled at the distillery in bond under supervision of the officers 
of the internal revenue and guaranteed by the United States government 
pure and of age indicated by stamp over cork and capsule.” 

(d) That certain of complainant's labels on “free’’ bottled 
whisky contain this statement: 


“Distilled at the Hermitage distillery, Franklin county, Kentucky, 
this whisky is bottled at the distillery under our personal supervision and 
guaranteed absolutely pure and unadulterated.” 

(e) That certain of complainant’s labels bore the statement 
that the whisky was manu factured— 


“in the sour mash fire copper way, being singled and doubled in copper 
stills over open wood fires.” 


The representations contained in (a), (b), and (c), above, 
may be considered together. The criticisms of these three forms 
of labels are, first that the government does not guarantee the 
purity of the whisky; and, second, that the bottling in bond does 
not insure to the consumer the highest grade of whisky. 

The court below was of opinion that the representations con- 
tained in statements (a) and (b) were misleading, and dismissed 
the bill for this reason, and because it was of opinion that any 
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one desiring Hermitage whisky, and being accustomed to the way 
it had been labeled, would not be deceived by defendant’s label. 
It is true that the government does not guarantee the purity of 
whisky bottled in bond in the commercial sense, as being mer- 
chantable and free from any element of commercial unsoundness ; 
for example, it is established that whisky may be unsound, that 
is to say, made from an impure grain and so be unmerchantable, 
also that the same may result from bad cooperage, and that the 
internal revenue officers pay no attention to such conditions. The 
presence of the stamp does, as we understand the record, prac- 
tically guarantee the age and the genuineness of the whisky, be- 
cause it identifies the date of manufacture and of bottling, and 
gives assurance that the whisky as bottled is the same as when 
manufactured, except as aged and to the extent that water may 
be added to reduce to 100 proof. The question in this connection 
turns, then, upon the definition of purity. The act which allows 
the bottling of distilled spirits in bond (Act March 3, 1897, c. 
379. 29 Stat., 626) forbids “any mingling of different products, 
or of the same products of different distilling seasons, or the addi- 
tion or the subtraction of any substance or material or the ap- 
plication of any method or process to alter or change in any way 
the original condition or character of the product except as herein 
authorized,’ the exceptions not being here material. In the re- 
port of the committee which submitted to the house of represen- 
tatives the draft of the statute in question, it is said that: 


“The obvious purpose of the measure is to allow the distilling of 
spirits under such circumstances and supervision as will give assurance 
to all purchasers of the purity of the article purchased, and the machinery 
devised for accomplishing this makes it apparent that this object will 
certainly be accomplished.” (Italics ours.) 


This report may properly be resorted to for the purpose of 
determining the scope of the statute passed on the strength of 
it. Binnis v. United States, 194 U. S., 486, 24 Sup. Ct., 816, 48 
I.. Ed., 1087. We think it a reasonable interpretation that whisky 
is to be deemed pure for bottling purposes if it is free from the 
faults referred to in the statute; in other words, if it is in the 
condition as manufactured, changed only by the process of aging 
and the reduction to 100 proof. While it is not, strictly speaking, 
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true that the government guarantees anything, yet the distinction 
between a guaranty by the government and a guaranty afforded 
by the stamp affixed by government authorities is not so great 
as to suggest intentional fraud. Statements contained in labels 
which are not strictly accurate, but are entirely immaterial, are not 
such false misrepresentations as will deprive a manufacturer us- 
ing such labels of the right to injunction against infringement. 
Tarrant v. Hoff, supra; Jacobs v. Beecham, 221 U. S., 263, 31 
Sup. Ct., 555, 55 L. Ed., 729. And if the defense rested alone 
on the references to purity, contained in statements (a), (b), and 
(c), we should not be disposed to hold them sufficient to justify 
a denial of relief to complainant. 

The same considerations apply to the suggestion that at the 
time this suit was begun complainant was using barley malt, 
and that therefore its rye whisky was not pure rye. There is 
evidence, as we construe the record, indicating that dealers gener- 
ally did not understand that the use of barley malt made an 
otherwise rye whisky impure. It is not easy, however, to justify 
the assertion in statement (>) that “this bottling in bond * * * 
insures to the consumer the highest grade of whisky made in 
this country,” because, first, complainant itself seems to have 
made a higher grade; and second, its mere bottling, under super- 
vision of the revenue officers, furnished no assurance of high 
grade, except as involved in age, purity, and proof. 

As to statement (d): Free whisky is not bottled at a dis- 
tillery. Complainant’s free whisky was in fact bottled in a build- 
ing remote from its distillery, and under complainant’s orders, 
but by rectifiers who (except in one instance named) served com- 
plainant only. This representation would seem immaterial, ex- 
cept as it may induce a belief that the whisky is 100 proof, as 
whisky bottled in bond must be, while free whisky is usually 
bottled at from 90 to 95 per cent proof. It would seem not 
improbable that one who knew that whisky bottled in bond must 
be 100 proof would naturally know also that whisky so bottled 
must bear the government stamp, and, as free whisky bears no 
stamp, would not be misled by this representation; and it may 
be that, if this representation stood alone, we would not think it 
sufficiently important to justify denying relief to complainant. 
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As to representation (¢): The terms “singled” and 
“doubled” refer to the first and second boilings. It is established 
that the first boiling is done by steam, and that the second boiling 
is done over a wood fire, not open, but in a closed furnace. We 
can not say that this is an immaterial misrepresentation. While 
whisky singled and doubled over open wood fires may not be su- 
perior to that obtained by the processes employed by complainant, 
the record indicates that many users of whisky think that the 
open fire process is superior, and so might well be misled and de- 
ceived by this misrepresentation. 

Taking the whole case together, we are impressed that the 
misstatements complained of are not so trivial as to bring the 
case within Jacobs v. Beecham, where the representations held 


harmless were said to be “small survivals from a time when they 
were literally true,” and that the case is thus brought within the 
rule of “unclean hands.” 

We are not satisfied that complainant had discontinued all 
the misleading representations, and the decree of the circuit 
court must therefore be affirmed. But, the trade-mark not being 
itself fraudulent, the affirmance should be without prejudice to 
the institution of a new suit for injunction whenever complainant 
shall have put an end to the misleading representations. 


On Petition for Rehearing 


But one matter seems to call for special mention: In the 
opinion filed March 7th last, it is said (speaking of the represen- 
tation that complainant’s whisky was “singled and doubled in 
copper stills over open wood fires”) that: 


“The record indicates that many users of whisky think that the open 
fire process is superior, and so might well be misled and deceived by this 
misrepresentation. 

A reference to the record now made fails to disclose such 
evidence, and the statement in that regard is apparently an error. 
This mistake does not, however, justify a rehearing, because, 
first, the representation in question was not the only respect in 
which complainant was held to offend; and, second, in the absence 
of evidence to the contrary (and we find no such evidence), it is 
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to be presumed, from the fact that the representation was made, 
that a portion at least of the public was expected to regard it as 
material, and, if so, we can not say, upon this record, that it was 
immaterial. 

On careful consideration of the petition, we think a rehear- 
ing is not justified. 


SUPREME COURT OF ILLINOIS 
PEOPLE v. STRICKER. 
(102 Northeastern Rep., 216.) 
June 18, 1913. 


CrtME—Use oF COUNTERFEIT LABEL—INFORMATION 

An information under the Illinois statute which charges the de 
fendant with knowingly selling an article bearing a counterfeit label 
is sufficient. It need not allege that the sale was unlawful, nor to 
whom the sale was made, nor need it set out the counterfeit label 

2. CriIME—INFORMATION—OWNERSHIP OF LABEI 

The statute protecting property in trade-marks is for the benefit 
of the owner thereof and there can be no crime save by the violation 
of the rights of such an owner. A partnership is not a “person” and 
hence not entitled to the benefits secured by the law to “associations, 
unions of working men and persons.” 


Appeal from judgment of the appellate division, first district, 


affirming a conviction in the municipal court of Chicago. Re- 
versed and remanded. 


Richard J. Cooney and John A. Verhoeven, of Chicago for 
plaintiff-in-error. 

HW’. H. Stead, Atty. Gen., John E. W. Wayman, State’s Atty., 
of Chicago, and D). B. Snow, of Ottawa (Sheriff, Dent, 
Dobyns & Freeman, of Chicago, of counsel), for the 
People. 





CARTWRIGHT, J.—Max Stricker was charged in an amended 
information, filed in the municipal court of Chicago, with violating 
the act entitled “An act to protect associations, unions of work- 
ingmen and persons in their labels, trade-marks and forms of 
advertising,” in force July 1, 1891 (Laws of 1891, p. 202), as 
amended by act in force July 1, 1895 (Laws of 1895, p. 320), by 
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selling a bottle containing a liquid resembling gin to which bottle 
was attached a counterfeit or imitation label purporting to be a 
report on Gordon & Co.’s “dry gin,” London, dated September 
2, 1899, by one E. Godwin Clayton, F. I. C., F. C. S., consult- 
ing chemist and analyst, which label, as the defendant knew, was 
then and there a counterfeit and imitation of a label adopted and 
used, and then and there being used, by Tanqueray, Gordon & 
Co., a corporation organized under the laws of Great Britain, 
which label was filed in the office of the secretary of state on Feb- 
ruary 20, 1907. The court overruled a motion to quash the in- 
formation, and upon a trial by jury the defendant was found 
guilty. The court sentenced the defendant to confinement in the 
house of correction for ten months and to pay a fine of $200 and 
costs. The judgment was affirmed in the appellate court for the 
first district, and the writ of error in this case has brought the 
record to this court for review. 

It is argued that the court erred in overruling the motion to 
quash the information, because it did not allege that the sale 
was unlawful, nor to whom it was made, and did not set out 
the counterfeit label, nor offer any excuse for not doing so. The 
information alleged facts showing a violation of the act, and the 
sale was therefore unlawful, and it was unnecessary to so char- 
acterize it. The act prohibits sales generally, without regard to 
the persons or class of persons to whom they are made, and it was 
not necessary to allege to whom the sale in this instance was 
made. The information did not contain a copy of the alleged 
counterfeit label, but described it generally, by its dimensions 
and the purport of the words upon it. Where the offense charged 
is counterfeiting an instrument, it is necessary to set it out ver- 
batim, unless it is in the possession of the accused, destroyed, or 
for some reason is not accessible to the grand jury or informant, 
in which case the excuse for not setting it out must be averred. 
The reason for the rule is that the court must construe the in- 
strument and determine whether it might be the subject of forg- 
ery. People v. Tilden, 242 Ill., 536, 90 N. E., 218, 31 L. R. A. 
(N.S.), 215, 134 Am. St. Rep., 341, 17 Ann. Cas., 496. The de- 
fendant in this case was not charged with counterfeiting a label 
but with knowing'y selling a bottle upon which there was a coun- 
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terfeit label and the contents of the label being merely incidental 
to the offense of selling goods bearing a false label it was suffi- 
cient to describe the label in general terms. 22 Cyc., 354. The 
court did not err in refusing to quash the information. 

The information alleged that the counterfeit label was 
adopted and used, and was then and there being used, by Tan- 
queray, Gordon & Co., a corporation organized under the laws 
of Great Britain. It is conceded that, if there had been evidence 
that Tanqueray, Gordon & Co. was a corporation, there would be 
no necessity of proving that it was organized under the laws of 
Great Britain; and this is necessarily so, for the reason that in 
criminal prosecutions user is prima facie evidence of the existence 
of a corporation. Laws of 1889, p. 115. It was necessary, how- 
ever, to prove the averment of the information that Tanqueray, 
Gordon & Co. was a corporation, to bring it within the classes 
named in the statute who might adopt and use a label and be in- 
jured by sales of gin purporting to be its product. There was 
not only an entire absence of any such evidence, but the evidence 
tended to prove that Tanqueray, Gordon & Co. was a partner- 
ship of individuals. John M. Boteler testified that the label was 
that of Tanqueray, Gordon & Co.; that Mr. Digby Baitland, one 
of the firm, brought all of the labels of the firm to this country 
and exhibited them to him, and he derived the knowledge that 
the original proofs were such in fact from that member of the 
firm. 

The attorney general contends that it was unnecessary to 
prove that Tanqueray, Gordon & Co. was a corporation, because 
the crime created by the statute is merely the sale of goods with 
a counterfeit label attached. That position can not be maintained, 
because it is not the purpose of the act to protect society against 
the sale of things injurious to the public, such as intoxicating 
liquors, adulterated or unhealthful food, or things of that kind. 
The title of the act, where the single subject of it must be de- 
clared, shows that subject to be the protection of associations, 
unions of workingmen and persons in their labels, trade-marks 
and forms of advertising. The act contains no provision for the 
protection of society or the public but all of its provisions are 
solely for the benefit of those who adopt or use labels, trade- 
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marks, designs, devices, or forms of advertisement. The pur- 
pose of the act is to secure to the one who produces a product 
the fruits of his labor or skill, regardless of the question whether 
the product be gin, or anything else. The purpose of the act 
being to protect property rights, the wrong done by a violation 
of the act is a wrong to the one who owns the property right 
in the label, trade-mark, or form of advertising. An information, 
therefore, must show an invasion of a property right possessed 
by some legal entity. There is no distinction between an informa 
tion in such a case and the charge that the property of some per- 
son has been stolen or embezzled, where the ownership of the 
property must be alleged with accuracy. Wallace v. People, 63 
Il., 541; Staaden v. People, 82 Ill., 432, 25 Am. Rep., 333; People 
v. Brander, 244 Ill., 26, 91 N. E., 59, 135 Am. St. Rep., 301, 18 
Ann. Cas., 341. A corporation is embraced within the name 
“person,” but in the law of this country a partnership is not’a 
person, as distinguished from the members composing the firm 
in whom the right of property exists. 

The precise question involved in this case has been twice de- 
termined by this court. In Vincendeau v. People, 219 IIl., 474, 
760 N. E., 675, Vincendeau was charged with selling 24 bottles 
containing a liquid resembling champagne, to which was attached 
a counterfeit label of G. H. Mumm & Co., alleged to have been 
a counterfeit of the label copyrighted and used by Peter Herman 
Mumm, Matt Von Guaita, and Herman Von Mumm, partners 
doing business as G. H. Mumm & Co. There was evidence that 
the firm was composed of the persons named in the indictment but 
there was one witness who said Von Guaita’s name was Max, 
and not Matt. The court instructed the jury that it was neces- 
sary for the people to prove the names of the partners, but that 
the doctrine of idem sonans applied, and the law did not favor 
extreme technicality in regard to proof of the name, where the 
sound of the names was very similar. The judgment was re- 
versed, and it was said that the instruction was apt to influence 
the jury to disregard the difference between the two names, 
“Max” and “Matt.” in case the jury had any reasonable doubt 
as to which of the names was, in fact, that of the partner in 
avestion. The instruction deprived Vincendeau of the benefit of 
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evidence that the name of Von Guaita was “Max,” and it was 
error, because the defendant could not be convicted if that was 
his name. In People v. Dantuma, 252 Ill., 561, 96 N. E., 1087, 39 
L. R. A. (N. S.), 1190, Ann. Cas., 1912D, 370, the information 
charged that the label was that of the Allied Printing Trades 
Council of Chicago, while the evidence showed that the label 
was that of the International Typographical Union of North 
America, of Indianapolis, Ind., and it was held that there was a 
fatal variance between the evidence and the proof. In this case 
there was not only a failure to prove the existence of a corpora- 
tion adopting and using the label and having a property right 
therein, but there was a material variance between the informa- 
tion and the evidence. 

The defendant’s attorney asked a witness if there was not a 
suit pending in a circuit court of the United States entitled in the 
name of Tanqueray, Gordon & Co., a corporation, as complainant, 
and Max Stricker as defendant. The court did not permit the 
question to be answered, and as questions do not constitute evi- 
dence, the question did not tend to show the existence of a cor- 
poration, and asking the question was not an admission of cor- 
porate existence. 

The judgments of the appellate court and municipal court 
are reversed, and the cause is remanded to the municipal court. 

Reversed and remanded. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS 
C. A. Briccs Co. v. NATIONAL WAFER Co. 
(102 Northeastern Rep., 87.) 
Suffolk County, May 24, 1913. 


1. TRADE-MARK—“Boston WAFERS.” 
The word “Boston Wafers” are not a valid trade-mark, being 
geographical and descriptive 
2. TRADE-NAME—SECONDARY MEANING 
Where a mark not technically valid has acquired, by reason of its 
long association with the product of one particular manufacturer, a 
secondary meaning to indicate the goods of a particular manufacture, 
its owner will be protected in its use against acts of unfair trade 
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3. Unrarr COMPETITION—EXTENT OF PROTECTION. 

The owner of a mark which has acquired within a limited terri- 
tory a secondary meaning, will be protected against unfair competi- 
tion within that territory alone; and can not be said to be injured by the 
use by another of the same mark in territory where only the ordinary 
meaning is known. 

4. UNFAIR COMPETITION—ACCOUNTING FOR PROFITS. 

Where, through its use of an infringing label on certain goods, 
defendant has realized large profits, it will be allowed to show the 
part of its general expenses incurred in the sale of such goods, and 
such part thereof will be deducted from plaintiff’s recovery. 

5. Unratr Competition—Costs, 

In a suit for unfair competition and accounting, the plaintiff, 
though it has proved only a part of its case, which the defendant has 
contested, will be permitted to recover its costs. 


Case reversed from supreme judicial court, Suffolk county. 


Percy Il’. Carver, Arthur G. Carver, and Otto C. Scales, of 
Boston, for plaintiff. 

IV. K. Richardson and J. L. Stackpole, of Boston, for de- 
fendant. 


SHELDON, J.—The principal question in this case is whether 
the plaintiff has the right to restrain the defendant from using, 
outside of the territory which was specified in the former decree 
of this court, the words “Boston Wafers” as the name of the 
articles which it manufactures and sells in competition with the 
plaintiff. The answer to this question depends upon well-settled 
principles. 

It practically has been conceded in argument that the plain- 
tiff has no exclusive right to the use of these words in connection 
with its products as a trade-mark strictly so-called. This is cor- 
rect. The word “Boston” is merely a territorial or geographical 
designation ; the word “Wafers” is nothing more than the ordinary 
name given to the article of confectionery made by each of these 
parties. Neither alone nor together could either one of these 
words be adopted as a trade-mark. This is on the broad prin- 
ciple stated by the supreme court of the United States in Standard 
Paint Co. v. Trinidad Asphalt Mfg. Co., 220 U. S., 446, 31 Sup. 
Ct., 456, 55 L. Ed., 536, that no sign or form of words can be ap- 
propriated as a valid trade-mark which according to its primary 
meaning may with equal truth and equal right be employed by 
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others for the same purpose. Canal Co. v. Clark, 13 Wall., 311, 
20 L. Ed., 581; Brown Chemical Co. v. Meyer, 139 U. S., 540, 11 
Sup. Ct., 625, 35 L. Ed., 247; Columbia Mill Co. v. Alcorn, 150 
U. S., 460, 463, 14 Sup. Ct., 151, 37 L. Ed., 1144; Kann v. Dia- 
mond Steel Co., 89 Fed., 706, 32 C. C. A., 324; Postum Cereal Co. 
v. American Health Food Co., 119 Fed., 848, 852, 56 C. C. A, 
300; American Wine Co. v. Kohlman (C. C.), 158 Fed., 830; 
Cellular Clothing Co. v. Maxton (1899) A. C., 326; S. Chivers & 
Sons v. S. Chivers & Co., 17 R. P. .C., 420. 

But it is also true that a merely descriptive epithet or the 
name of a person or of a place may become so associated with 
a particular kind of goods, or with the specific product of a par- 
ticular manufacturer, that the mere attaching of that word to a 
similar product without more would have all the effect of a false- 
hood; and in such a case, while the use of that word can not be 
absolutely prohibited, it may be restrained unless accompanied 
with sufficient explanations or precautions to prevent confusion 
with the goods of the original manufacturer or vendor. Awmieri- 
can Waltham |Vatch Co. v. United States Watch Co., 173 Mass., 
85, 53 N. E., 141, 43 L. R. A., 826, 73 Am. St. Rep., 263; Viano 
v. Baccigalupo, 183 Mass., 160, 67 N. E., 641; Cohen v. Nagle, 
190 Mass., 4, 8, 14, 76 N. E., 276, 2 L. R. A. (N. S.), 964, 5 
\nn. Cas., 553; Elgin National Watch Co. v. Illinois Watch 
Co., 179 U. S., 665, 674, 21 Sup. Ct., 270, 45 L. Ed., 365; Her- 
ring-Hall-Marvin Safe Co. v. Hall's Safe Co., 208 U. S., 554. 27 
Sup. Ct., 780, 51 L. Ed., 331, affirming with modifications s. c. 
146 Fed., 37, 76 C. C. A., 495, 14 L. R. A. (N. S.), 1182; A. 
Bauer & Co. v. La Soctété Anonyme de la Distillerie de la 
Liqueur Bénédictine de I’ Abbaye de Fecamp, 120 Fed., 74, 56 
C. C. A., 480; Shaver v. Heller & Merz Co., 108 Fed., 821. 48 
C.C. A., 48,65 L. R. A., 878; Royal Baking Powder Co. v. Royal, 
122 Fed., 337, 58 C. C. A., 499; Wolf Bros. & Co. v. Hamilton- 
Brown Shoe Co., 165 Fed., 413, 9t C. C. A., 363; Wotherspoon v. 
Currie, L. R. 5 H. L., 508; Montgomery v. Thompson (1891), 
\. C., 217. Even though a word or a combination of words is 
incapable of becoming a valid trade-mark, yet if it has by a suffi- 
ciently long and exclusive use acquired such a secondary meaning 
as to indicate in the trade that the goods to which it is applied 
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are made by a particular manufacturer or are put upon the mar- 
ket by a particular vendor, its use by another upon similar goods 
in such a way as to be likely to deceive purchasers will be re- 
strained as unfair competition; and its use even in its primary 
meaning will be so limited as to prevent the working of a prob- 
able deception by passing off the goods of one maker as those 
of another. New England Awl & Needle Co. v. Marlborough 
Awl & Needle Co., 168 Mass., 154, 46 N. E., 386, 60 Am. St. 
Rep., 377; WW. R. Lynn Shoe Co. v. Auburn-Lynn Shoe Co., too 
Me., 461, 62 Atl., 499, 4 L. R. A. (N. S.), 960; Drake Medicine 
Co. and Drake v. Glessner, 68 Ohio St., 337, 67 N. E., 722; Sartor 
v. Schaden, 125 lowa, 696, 101 N. W., 511; Dyment v. Lewis, 
144 Iowa, 509, 123 N. W., 244, 26 L. R. A. (N. S.), 73; People 
v. Rose, 219 Ill., 46, 76 N. E., 42; Northwestern Knitting Co. v. 
Garon, 112 Minn., 321, 128 N. W., 288; Lawrence Mfg. Co. v. 
Tennessee Mfg. Co., 138 U. S., 537, 11 Sup. Ct., 396, 34 L. Ed., 
997 ; American Waltham Watch Co. v. Sandman (C. C.), 96 Fed., 
330; Computing Scale Co. v. Standard Computing Scale Co., 118 
Fed., 965, 967, 55 C. C. A., 459; Siegert v. Gandolfi, 149 Fed., 
100, 79 C. C. A., 142; Lowe Bros. v. Toledo Varnish Co., 168 
Fed.. 627, 94 C. C. A., 83; Guastavino Co. v. Comerma (C. C.), 
184 Fed.. 549; Gillett v. Lumsden, 4 Ont. L. R., 300; Lee v. 
Haley, L. R., 5 C. H., 155; Powell v. Birmingham Brewery Co. 
(1896), 2 Ch., 54, and (1897), App. Cas., 770. 

The master has found that in some of the states of the 
“outside territory,” that is, the states not covered by the decree 
in the former case, the words “Boston Wafers” had when this 
bill was filed acquired such a secondary meaning in the trade as 
to indicate that the wafers to which these words were applied 
were the product of the plaintiff, manufactured and sold by it; 
that this was the case in Ohio, Michigan, Virginia and portions of 
West Virginia; but he has not found that in the other states in- 
cluded in the “outside territory” the plaintiff has by its use of 
these words gained for them the secondary meaning which has 
been stated. The defendant has applied these words to its own 
goods in the states which have been mentioned as well as else- 
where, with the intention of diverting to itself the trade of the 
plaintiff ; that is, as we feel bound to interpret the language of 
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the report, with the intention of availing itself of the reputation 
of the plaintiff's goods and procuring sales of its own goods to 
purchasers either at wholesale or at retail, who may be led to 
believe that they are buying goods made by the plaintiff. Under 
these circumstances, the plaintiff contends that this constitutes 
unfair competition, against which it is entitled to be protected 
in the whole of the United States. 

In Cohen v. Nagle, 199 Mass., 4, 76 N. E., 276, 2 L. R. A. 
(N. S.), 964, 5 Ann. Cas., 553, it appeared that the plaintiff 
manufactured and sold cigars under the name “Keystone,” and 
that. although this word did not constitute a trade-mark, it had 
come to be understood in New England to indicate cigars made 
by the plaintiff. It was held that he had a right to be protected, 
at least in New England, against the acts of the defendant, who 
was applying that name to cigars of his own make. A final decree 
was entered in the case, enjoining the defendant from using that 
word in the New England states; and only the defendant ap- 
pealed from that decree. The decree was affirmed; and it was 
said in the opinion of the majority of the court that, as the 
plaintiff had not appealed from the decree, it was not open to 
the defendant to complain that the decree was too narrow and 
that it should have been made without geographical limitations. 
But three of the justices considered that as it had not been shown 
that the secondary or acquired meaning of the words “Key- 
stone” extended beyond New England, the injunction rightly was 

§ confined to that territory. That is, three of the justices were 

strongly of the opinion that one who uses a name not strictly a 
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trade-mark, and who has procured for that name a secondary 
meaning which entitles him to protection against unfair competi- 
tion in its use, is entitled to such protection only within the terri- 


no Leary 


torial boundaries beyond which he has not succeeded in extending 
the meaning upon which his rights depend; and four justices 
did not find it necessary to express any opinion upon the subject. 


: That question now must be decided. 
We do not doubt that the plaintiff is entitled to relief within 
4 the four states which have been mentioned, unless some of the 


specific objections which have been made by the defendants are 
to be sustained. The point is settled in favor of the plaintiff by 
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Cohen v. Nagle, ubi supra. The case, as to these four states, 
comes within the general doctrine applicable alike to trade-marks 
and to cases of this kind, that one has a right to be protected in 
selling his goods against the unfair competition of any others 
who may seek by imitating his brands or the style of his packages 
to palm off their goods as his. Hildreth v. D. S. McDonald Co., 
164 Mass., 16, 41 N. E., 56, 49 Am. St. Rep., 440; George G. Fox 
Co. v. Glynn, 191 Mass., 344, 78 N. E., 89; 9 L. R. A. (N. S.), 
1096, 114 Am. St. Rep., 619; George G. Fox Co. v. Hathaway, 
199 Mass, 99, 85 N. E., 417, 24 L. R. A. (N. S.), goo; Reading 
Stove Works v. S. M. Howes Co., 201 Mass., 437, 87 N. E., 751, 
21 L. R. A. (N. S.), 979; Forster Manuf. Co. v. Cutter-Tower 
Co., 211 Mass., 219, 97 N. E., 749; Taendsticksfabriks Akticbola- 
gat Vulcan v. Myers, 139 N. Y., 364, 34 N. E., 904; Gorham Co. 
v. White, 14 Wall., 511, 20 L. Ed., 731; McLean v. Fleming, 96 
U. S., 245, 24 L. Ed., 828; American Tin Plate Co. v. Licking 
Roller Mills (C. C.), 158 Fed., 690; Holeproof Hosiery Co. v. 
Iallach Bros. (C. C.), 190 Fed., 609; Coca-Cola Co. v. Gay-Ola 
Co. (C. C. A.), 200 Fed., 720; Notaseme Hosiery Co. v. Straus 
(C. C. A.), 201 Fed., 99; Sarlehner v. Appolinaris Co. (1897), 
1 Ch., 893. 

As a matter of sound reasoning, it seems difficult to extend 
the rights of the plaintiff beyond the ground on which those rights 
are rested. Its whole case depends upon the fact that the words 
“Boston Wafers” have acquired in the trade a secondary mean- 
ing by which they signify not merely or necessarily that the goods 
were made in Boston (Ilotherspoon v. Currie, 42 L. J. [N. S.] 
Ch., 130, and.L. R. 5 H. L., 508), but that they were made by 
the plaintiff. Where the words have not gained that meaning, 
no rights of the plaintiff are infringed by the defendant’s use of 
them. The defendant has the right to imitate the labels and 
wrappers of the plaintiff where this involves no infringement of 
a trade-mark and no attempt to get the benefit of the public’s 
desire to have goods made by the plaintiff. Flagg Mfg. Co. v. 
Holway, 178 Mass., 83. 59 N. E., 667. Where the secondary 
meaning of the words was unknown, no purchaser could have 


understood them in any but their primary sense, and no pur- 
chaser could have been deceived by their use. Columbia Mill 
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Co. v. Alcorn, 150 U. S., 460, 463, 14 Sup. Ct., 151, 37 L. Ed., 
1144; Parsons vy. Gillespie (1898) A. C., 239. The gist of the 
action is not the harmless use of the particular words and sym- 
bols, but the appropriation of the plaintiff's business. Rains & 
Sons. v. White, Haucke & Co., 107 Ky., 114, 52 S. W., 970; 
Banshaf v. Chase, 150 Cal., 180, 88 Pac., 704; and see Clark 
Thread Co. v. William Clark Co., 56 N. J. Eq., 789, 40 Atl., 
686; Baker v. Baker, 115 Fed., 297, 53 C. C. A., 157; J. F. Row- 
ley Co. v. Rowley, 193 Fed., 390, 393. 113 C. C. A., 386. See 
also the reasoning of Loring, J., in Cohen v. Nagle, 190 Mass., 4, 
16. 76 N. E., 276, 2 L. R. A. (N. S.), 964, 5 Ann. Cas., 553. 
ct seq. 
In Carroll v. McIlvaine (C. C.), 171 Fed., 125, and (on 
appeal) 183 Fed., 22, 105 C. C. A., 314, the protection given to 
a plaintiff against unfair competition was confined to the terri- 
torial limits within which he had carried on his business and 
gained his rights. So in Cellular Clothing Co. v. Maxton (1899) 
\. C., 326, the court refused to enjoin the use of the words 
“cellular clothing” in Scotland, because there the words had only 
their primary signification. To the same effect see S. Chivers 
“> Sons v. S. Chivers & Co., 17 R. P. C., 420. The same rule was 
applied between different parts of the same state in Eastern Out- 
fitting Co. v. Manheim, 59 Wash., 428, 110 Pac., 23,35 L. R. A. 
(N.S.). 251. So too in Sartor v. Schaden, 125 lowa, 696, 704. 
ror N. W., 511, and Corwin v. Daly, 7 Bosw. (N. Y.), 222. In 
Orr Ewing & Co. v. Johnston & Co., 13 Ch. D., 434, the injunc- 
tion against the defendant was made general, although the plain- 
tiff had sold his goods only in the Indian market; but that was 
a case of the infringement of a trade-mark and not of unfair 
competition merely, and the decision is not applicable here. In 
Vorthwestern Knitting Co. v. Garon, 112 Minn., 321, 128 N. W.., 
288. the plaintiff’s business and its consequent right of protection 
had extended throughout the United States. 
We are satisfied that the plaintiff is entitled to relief only 
against the making of sales under its brand in the states of Ohio, 
Michigan, Virginia and West Virginia. 


As to the wrappers, we are of opinion upon the facts found 
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by the master that the rights of the plaintiff will be sufficiently 
guarded if the defendant is enjoined from using in the states 
last mentioned the words “Boston Wafers,” or other words o1 
symbols to like effect, in substantially the same language that was 
used in the final decree entered in the former suit. 

It remains to consider the exceptions to the master’s report 
and the specific questions thereon which have been argued before 
us. 

The record of the former suit rightly was admitted in evi- 
dence. The case had been fully heard by the master, and he 
had made a comprehensive report in which he had stated his 
findings upon all the questions of fact that were raised before 
him. This report stood practically upon the same footing as 
that upon which the verdict or the special findings of a jury 
would have stood. It might have been modified or reversed 
part or recommitted to the master if any error appeared to have 
been made, or if any good reason for such action had been shown. 
But in the meantime the presumption existed that the facts had 
been correctly found, that proper principles of law had been 
followed and that all matters had been rightly dealt with. It 
is enough to cite a few of the many cases which have affirmed 
this principle. Pratt v. Lamson, 6 Allen, 457; Trow v. Berry, 
113 Mass., 139; Jones v. Keen, 115 Mass., 170, 181, 182; Mor- 
rell v. Kelley, 157 Mass., 126, 31 N. E., 755; Kennedy v. Welch, 
199 Mass., 592, 83 N. E., 11; Atherton v. Emerson, 199 Mass., 
199, 208, 85 N. E., 530; Attorney General v. Vineyard Grove Co. 
211 Mass., 599, 98 N. E., 1070; Stewart v. Hanreddy, 212 Mass. 
340, 98 N. E., 1030. It was said in Kyle v. Reynolds, 211 Mass., 
110, 97 N. E., 614, that the findings of the master “had the weight 
and effect of a verdict by a jury and could be set aside only for 
clear error and mistake on his part.” 


No fault however was found in the former case with the 
report ; but a decree was entered thereon expressly confirming the 
report and granting relief in accordance with its findings. This 
was a final decree, and whatever had been in issue between the 
parties became res adjudicata. Stone v. St. Louis Stamping Co., 
155 Mass., 267, 29 N. E., 623; Corbett v. Craven, 193 Mass., 30, 
78.N.E.. 748; Pray v. Hegeman, 98 N. Y., 358; People v. Rickert, 
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159 Ill., 496, 42 N. E., 884; Bodkin v. Arnold, 45 W. Va., Qo, 
30 S. E., 154; Smith v. Clark, 37 Utah, 116, 106 Pac., 653, 26 
L. R. A. (N. S.), 953, 960, Ann. Cas., 1912B, 1366; Washing- 
ton, Alexandria & Georgetown Steam Packet Co. v. Sickles, 2 
How., 333, 16 L. Ed., 650; Campbell v. Rankin, 99 U. S., 261, 263, 
25 L. Ed., 435; Green v. Bogue, 158 U. S., 478, 15 Sup. Ct., 975, 
39 L. Ed., 1061; Empire State Nail Co. v. American Solid 
Leather Button Co., 74 Fed., 864, 21 C. C. A., 152; G. & C. Mer- 
riam Co. v. Saalfield, 190 Fed., 927, 111 C. C. A., 517. The con- 
firmation of the master’s report by the decree made the findings of 
fact contained in the former conclusive between the parties. 
Nash v. Hunt, 116 Mass., 237, 249; Chicago Lumber Co. v. Ban- 
croft, 64 Neb., 176, 89 N. W., 780, 57 L. R. A., g10. Nor is it 
material that this final decree was entered by the consent of the 
parties. The issues had been judicially considered by the master, 
and his report had been made to the court. It was like a judg- 
ment at law entered by consent of the parties after and upon the 
verdict of a jury, which, as we have seen, closely resembles the 
report of a master. Accordingly such cases as B., C. R.& N.R. 
Co. v. County of Benton, 56 Iowa, 89, 8 N. W., 797, and Jenkins 
v. Robertson, L. R. 1 H. L. Se., 117, are not applicable here. 
The decree is not less conclusive because it was entered by con- 
sent. Horton v. Baptist Church, 34 Vt., 309; Holmes v. Rogers, 
13 Cal., 191; David Bradley Manuf. Co. v. Eagle Manuf. Co., 
57 Fed., 980.6 C. C. A., 661; Webb v. Webb, 3 Swanst., 658. In- 
deed, but for the reservation contained in that decree, it well 
might have been contended that it was a bar to the present suit. 
Whitman v. Boston & Maine R. R., 16 Gray, 530; Foye v. Patch, 
132 Mass., 105; Cromwell v. County of Sac, 94 U. S., 351. 24 
L. Ed., 195; Last Chance Mining Co. v. Tyler Mining Co., 157 
U. S., 683, 15 Sup. Ct., 733. 39 L. Ed., 859; Jaros Hygienic Un- 
derwear Co. v. Fleece Hygienic Underwear Co. (C. C.), 65 Fed., 
426. | 

After examining carefully the reported evidence and the 
report itself, we can not say that any of the master’s findings of 
fact are erroneous. So far as we perceive, the findings were well 
warranted, and we discover no reason to interfere with them. 
The evidence as to the earlier use of the name “Boston Wafers” 
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by other parties, or as to the limited extent and character of its 
use by the plaintiff, was not such as to require the inference that 
those words had not acquired the secondary meaning claimed by 
the plaintiff. Cohen v. Nagle, 190 Mass., 4, 11, 76 N. E., 276, 
2L. R. A. (N. S.), 964, 5 Ann. Cas., 553; Menendes v. Holt, 
128 U. S., 514, 9 Sup. Ct., 143, 32 L. Ed., 526; Celluloid Manuf. 
Co. v. Cellonite Manuf. Co. (C. C.), 32 Fed., 94; Brower v. 
Boulton, 58 Fed., 888, 7 C. C. A., 567; Tetlow v. Tappan (C. C.), 
85 Fed., 774; Raymond v. Royal Baking Powder Co., 85 Fed., 
231. 29 C. C. A., 245; Eiseman v. Schiffer (C. C.), 157 Fed., 
473. The master was not bound to find, if indeed he properly 
could have found, that the plaintiff had acquired any exclusive 
right to the use of the words “Boston Wafers” by reason of these 
words having come to mean goods made by the plaintiff, in the 
“outside territory” other than the four states which have been 
named. But he had a right to find, and we do not criticise his 
finding, that the words had acquired that secondary meaning in 
those four states. 

The plaintiff does not seek to recover any damages as such. 
It desires only an accounting for the profits which the defendant 
has realized from its wrongful sales. 

It appears from the master’s report that the defendant has 
made substantial profits from its sales of goods bearing the plain- 
tiff’s label or an imitation thereof, unless a deduction is made of 
a part of its general expenses to be determined by apportioning 
them in the ratio which its sales of Boston Wafers bear to its 
total sales. If such a deduction is made, the defendant has ob- 
tained no profit from the sales in question. 

It has been held by the supreme court of the United States 
that such a deduction should be made in ascertaining the profits 
realized by the infringer of a patent. The Tremolo Patent, 23 
Wall., 518, 23 L. Ed., 97. The same rule has been followed 
since that decision in trade-mark cases and cases of unfair com- 
petition, some of which are collected in Regis v. H. A. Jaynes 
& Co., 191 Mass., 245, 77 N. E., 774. In the last named case, 
this court declined to follow the rule of The Tremolo Patent, 
ubi supra, deeming it inapplicable to the facts before the court. 
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In the Regis case, the defendants were carrying on a large busi- 
ness, of which their dealings in goods bearing the plaintiff's 
trade-mark constituted only a small part, and the defendants’ 
general expenses did not appear to have been at all increased 
by those dealings. Here the defendant’s dealings in Boston 
wafers have been a substantial and integral part of its entire 
wafer and lozenge business, averaging about 10 per cent thereof ; 
and its general expenses were incurred for this department and 
its increase and extension just as for any part of its business. 
The defendant has used considerable and cumulative effort to 
push and increase these sales, very probably more than it has 
applied to other parts of its business. While there is no direct 
evidence on the subject, it seems manifest to us, looking at the 
master’s report, that the defendant’s general expenses have been 
at last proportionately increased by this department. The rule 
adopted in The Tremolo Patent, ubi supra, is the general rule, to 
be applied where special circumstances do not make its applica- 
tion unjust. Cutter v. Gudebrod Brothers Co., 190 N. Y., 252, 
83 N. E., 16; Rubber Co. v. Goodyear, 9 Wall., 788, 19 L. Ed., 
566; Winchester Repeaiing Arms Co. v. American Buckle & 
Cartridge Co. (C. C.), 62 Fed., 278, 280; Kissinger-Ison Co. v. 
Bradford Belting Co., 123 Fed., 91, 59 C. C. A., 221; Walter 
Baker & Co. v. Slack, 130 Fed., 514, 65 C. C. A., 138. 

Nor can we say that the master’s finding on this point was 
erroneous, although undoubtedly there were circumstances point- 
ing in the other direction, and these have been made the most of 
in the argument for the plaintiff. 

Our conclusion must be that on the whole case the plaintiff 
can recover nothing by way of profits. 

The plaintiff has not contended that the evidence referred to 
in its fourth and sixth exceptions was erroneously admitted, if 
it was competent. as we think it was, for the defendant to prove 
the amount of its general expenses. 

The result is that of the defendant’s exceptions to the mas- 
ter’s report the thirtieth, thirty-first, thirty-second, thirty-third 
and part of the twenty-ninth must be sustained. All the other 
exceptions of either party must be overruled. We do not under- 
stand the defendant to have made any claim that the state of 
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West Virginia should not be treated as an integral whole. If 
that be so, the final decree will enjoin the defendant from sell- 
ing or offering for sale in the states of Ohio, Michigan, Virginia 
and West Virginia any wafers of which the packages bear the 
name “Boston Wafers,” etc., substantially in the language of the 
final decree entered in the former case between these parties. 

Under the circumstances, we are of opinion that the plain- 
tiff should be allowed its costs; for although it has maintained 
only a part of the claim made in its bill, yet the defendant has 
contested even this part, and as to this part its conduct has been 
that of a mere wrongdoer. Final decree will be entered accord- 
ingly. 


FostER Mrc. Co. v. Currer-Tower Co. 
(1o1 Northeastern Rep., 1083.) 
Suffolk, May 24, 1913. 


TRADE-MARK INFRINGEMENT—MEASURE OF DAMAGES. 

Where, through the infringement of its trade-mark by detfend- 
ant, plaintiff has lost sales and sustained damage, it will be allowed 
to recover the amount of the defendant’s profits, but not damages for 
sales which it would have made but for defendant’s unfair acts, except 
in cases where the latter has unfairly caused a loss to the plaintiff, in 
excess of defendant’s profits. 


Case reserved from supreme judicial court, Suffolk county, 
on exceptions to master’s report in accounting. Decree for plain- 
tiff modified and affirmed. 

For opinion on hearing for interlocutory decree, see Re- 
porter, Vol. 2, p. 168; 211 Mass., 219. 


Robert Cushman and Charles D. Woodberry, of Boston, for 


plaintiff. 
Macleod, Calver, Copeland & Dike, of Boston, for defend- 
ant. 
SHELDON, J.—At the argument before us, the plaintiff con- 


tended that it was entitled to recover from the defendant both 
the damages which it has sustained from the defendant’s wrong- 
ful use of its trade-name and the amount of the profits realized 
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by the defendant therefrom. We agree that the plaintiff is so 
entitled, so far as this may be necessary for its full compensa- 
tion. Regis v. H. A. Jaynes & Co., 191 Mass., 245, 250, 77 N. E.., 
774; Forster Manufg. Co. v. Cutter-Tower Co., 211 Mass., 219, 
223,97 N. E., 749. But this does not mean that the plaintiff may 
recover from the defendant both the amount of the latter’s profits 
as such and also damages assessed upon the theory that the 
plaintiff, but for the defendant's wrongful acts, would have 
made the sales which have been made by the defendant, and so is 
entitled to recover an additional amount for the profits which 
it has lost. It may not recover a double compensation for the 
same sales. The plaintiff is not to derive a double gain from the 
defendant's sales, by recovering in addition to the profits made 
by the defendant from its sales those which by reason of the 
same sales the plaintiff has lost the opportunity of making. This 
would be a manifest injustice. The plaintiff in such a case as 
this may, to be sure, have suffered some particular loss or dam- 
age for which the receipt of the defendant’s profits would not 
compensate him. If, for example, the defendant has attempted 
to undersell him, has introduced what sometimes is called a “cut- 
throat competition,” thus cutting down the plaintiff's profits with- 
out correspondingly increasing his own, or if the defendant has 
cheapened his production by the use of inferior materials or by 
unsuitable processes of manufacture, and thus has depreciated the 
value of the plaintiff's trade-mark or of the words or symbols to 
which the plaintiff has acquired a right, or otherwise has injured 
the reputation of the plaintiff's goods and thereby caused an ap- 
preciable loss to the maker, in addition to that caused by the 
actual sales which the defendant has made, the plaintiff should 
be allowed to recover for such a loss besides taking the defend- 
ant’s profits, if the plaintiff has claimed and is allowed such 
profits. And this plaintiff appears to have suffered substantial 
damages, exceeding the defendant’s profits. But these damages 
as assessed include the profits which the plaintiff would have 
realized, if it had made, with certain exceptions, all the sales of 
infringing goods that were made by the defendant. See Martin 
v. Wilckes Co., 75 N. J. Eq., 257, 264, 72 Atl., 294, 21 L. R. A. 
(N.S.), 526, 20 Ann. Cas., 57, et seq. It follows that the plain- 
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tiff may recover only the amount of damages and the amount of 
the defendant's profits on the excepted sales, being the addi- 
tional sum of $195.93, with interest. The result is that none of 
the defendant’s exceptions to the master’s report which have 
been argued can be sustained; but the final decree appealed from 
must be modified, as in Nelson v. Winchell & Co., 203 Mass., 75, 
93. 89 N. E., 180, 23 L. R. A. (N. S.), 1150, by deducting there- 
from the allowance of $311.59 to the plaintiff with interest 
thereon; and the decree so modified must be affirmed. 
So ordered. 





NEW YORK SUPREME COURT 
BERNHARD v. BERNHARD, et al. 
(142 N. Y. Supp., 94.) 
Appellate Division, First Department, May 29, 1913. 


1. UNFAtR ComMPETITION—USE OF ONE’S NAME. 

There is no unfair competition in the mere use of one’s own name, 
even in close proximity with the business of another, and such uss 
can not be enjoined, even within a defined territory, but can merely 
be regulated. 

2. Unrair CompetitioN—Apuse or RIGHT to Use NAME. 

Where defendant has abused his right to use his surname in his 
business, and has been guilty of unfair competition in the attempt to 
obtain plaintiff's trade, he may be enjoined from using his surname 
without the prefix thereto of his full first name, and from otherwise 
seeking to confuse his business with plaintiff's. 


Appeal from judgment of special term, New York county, 
in favor of plaintiff. Modified and affirmed. 


David Leventritt, of New York City, for appellants. 

Otto Horwitz, of New York City (Frederick L. Guggen- 
heimer, of New York City, on the brief), for re- 
spondent. 


Before INGRAHAM, P. J., and McLAuGHLIN, LAUGHLIN, 
Dow.inc and Horcuxiss, JJ. 


LAUGHLIN, ].—This is an action for an injunction to prevent 
unfair competition. The plaintiff’s surname was Gambitzky. He 
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emigrated to this country in the year 1880. His brother Max, 
who was about twenty years older and had come over eleven 
years earlier, had been employed by or engaged in business with 
others as a merchant tailor in the city of New York, and had 
obtained for or given employment to the plaintiff with him, 
opened a merchant tailoring store on the Bowery alone about 
the vear 1887, and the plaintiff entered his employ there. About 
six months later, plaintiff's brother legally changed his name to 
Bernhard, and continued his business under that name. The 
plaintiff thereupon assumed the name Bernhard, without, so far 
as appears, having complied with the requirements of law au 
thorizing a change in name, and from that time on they have 
both been known by that surname. The defendant Bernhard is 
the wife of the plaintiff's brother, Max, and the defendant, Riegel, 
is her copartner in business. Max Bernhard thereafter con- 
ducted the business of a merchant tailor at different places in the 
city of New York under the name “Bernhard,” and from time 
to time, when he failed, the business was conducted in that name 
by his wife, or by their son, or in the name of the son and one 
of their relatives, who were held out as the ostensible proprietors. 

The plaintiff learned the trade of cutting and trimming and 
tailoring in all its branches, from his brother, Max, with whom 
he resided and in whose employ he remained until about the year 
1899. At that time the business which his brother and the de- 
fendant, Bernhard, had been conducting was being continued at 
No. 533 Sixth avenue, ostensibly by their son and one Strauss, 
their nephew and an employé under the name of Strauss. The 
name under which the business was conducted was subsequently 
changed to “Yorkshire,” and the business was continued at the 
same place in that name three or four years, until about the year 
1904 or 1905, without the use of the name “Bernhard”; but the 
plaintiff’s brother remained the active man in the business. There- 
after the business was continued on Third avenue, near 129th 
street, under the name “Bernhard” for about six months, after 
which it was conducted in the name “Yorkshire” again, and 
Strauss was held out as the proprietor ; and after about six months 
the business was conducted in the name “Bland” for a few 
months, and then it was continued on Sixth avenue, between 
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Forty-First and Forty-Second streets, for two years under the 
name “Martin,” and thereafter on Forty-Second street, between 
Fifty and Sixth avenues, under the name “Morton” until 1910; 
but the defendant Bernhard was held out as the owner at the 
two last named places. 

When the plaintiff left his brother’s employ, he opened a mer- 
chant tailor store on Third avenue, between Sixty-Ninth and 
Seventieth streets, and conducted business there for about three 


years under the name “Bernhard,” and in the year 1902 he re- 
moved to No. 148 East 125th street, where he has continued 
business as a merchant tailor under the name “Bernhard” ever 
since. He advertised his business extensively and has been very 
successful. His gross receipts increased from about $15,000 the 
first year to about $110,000 in the year 1911; but there was a 
marked decrease in the volume of his business after the defend- 
ants came into competition with him as hereinafter stated. The 
defendant, Riegel, entered the plaintiff’s employ in the East 125th 
street store in March, 1908, as a salesman and buyer, and re- 
mained in his employ until the 31st of December, 1910. He then 
determined to embark in business for himself, and in looking 
about for a partner and a store he called at the defendant Bern- 
hard’s place of business on Forty-Second street in the month of 
January, 1911, and had an interview with her husband, and nego- 
tiations were thereupon opened between the defendants with a 
view to becoming partners in business. They entered into a co- 
partnership agreement for conducting business as merchant tailors 
under the name “Bernhard & Co.” The plaintiff's store was on 
the southerly side of East 125th street and second door cast of 
Lexington avenue. The defendants rented a store at No. 190 
East 125th street, which was the second door west of Third 
avenue and on the same side of the street and in the same block 
as the plaintiff's store. About the tst of February, 1911, and be- 
fore commencing business there, the defendants placed an adver- 
tisement in the window of the store as follows: 


“Wait and Watch. Bernard & Company, the well-known tailors, will 
open this store on or about March Ist, with the finest line of imported and 
domestic up-to-date woolens in the city at popular prices. It will 


pay 
you to wait: don’t buy now.” 
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Thereafter they changed the store front in imitation of the 
plaintiff’s store, with the exception that they placed the name 
“Bernhard & Co.” in places corresponding to those in which the 
plaintiff advertised his business as “Bernhard,” and with the fur- 
ther exception that the plaintiff's sign was on a line with the 
store front, and their sign was in the form of a triangle, project- 
ing from the store front, as its base. The defendants opened 
business at this store, and as found by the trial court, on evidence 
warranting the finding, they so conducted business as to lead their 
patrons and the public to believe that they were connected with, 
or constituted a branch of, the plaintiff's business, and located 
in business there with that end in view, and further represented, 
in effect, that the defendant Bernhard was Paul Bernhard, the 
plaintiff, who had been conducting business in that locality. The 
plaintiff was damaged thereby, as found by the trial court, in the 
sum of $500. These findings are not challenged on the appeal. 

This action was commenced the latter part of March, tgtr, 
to enjoin the defendants from using the name “Bernhard,” or 
“Bernhard & Co.,” in connection with the sale of men’s clothing, 
in the city of New York, “without the full first name of the 
defendant Martha Bernhard prefixed to the said name ‘Bern- 


hard,’ ”’ to designate that she is not the plaintiff, and to enjoin the 
defendants from continuing to imitate the plaintiff’s store front, 
and to enjoin them from selling or offering for sale men’s cloth- 


3 


ing bearing the name “Bernhard,” without the given name of the 
defendant Bernhard prefixed thereto in such manner as to show 
that it is not the merchandise of the plaintiff, and for an ac- 
counting and damages. The plaintiff obtained a temporary in- 
junction, in accordance with the prayer of the complaint. The 
defendants thereupon changed their firm name to “Bernhard & 
Riegel,” and substituted that name on the advertisement on the 
store front for the former firm name, and they have since con- 
tinued their business in that name only. The plaintiff then moved 
to punish the defendants for contempt of court in thus conducting 
business under the name of “Bernhard & Riegel.’ The motion 
was denied, and on appeal this court affirmed the order without 
opinion. Bernhard v. Bernhard & Riegel, 150 App. Div., 926, 135 
N. Y. Supp., 11oo. 
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The trial court found, as conclusions of law, that the use of 
the name “Bernhard” by the defendants in connection with the 
merchant tailoring business in the vicinity of the plaintiff’s store, 
whether used alone or in connection with any other name or 
designation, constitutes unfair competition with the plaintiff, and 
that the plaintiff was entitled to an injunction forever restraining 
the defendants from using the name “Bernhard,” or “Bernhard 
& Riegel,” and from using the name “Bernhard,” either alone 
or with any other phrase or name, in connection with the sale of 
men’s clothing, or the merchant tailoring business, on East 125th 
street, between the easterly line of Seventh avenue and the west- 
erly line of Third avenue, and from making any representations 
or statements, expressly or by implication, that any store of theirs 
is a branch of, or is connected with, the business of the plaintiff, 
and to a judgment for $500 damages, together with costs and dis- 
bursements. The judgment follows the decision. 

The appellants do not object to those parts of the judgment 
which enjoin the defendants from representing that their busi- 
ness is a branch of, or is connected with, the plaintiff's business, 
and award damages and costs to plaintiff; but they contend that, 
in so far as the judgment enjoins them from using the name 
“Bernhard,” or “Bernhard & Riegel,” is it unwarranted. We 
are of opinion that the judgment, in so far as it is challenged by 
the appeal, can not be sustained. The defendant Bernhard has 
the same right to use her name in the merchant tailoring business 
as has the plaintiff; and the defendant Riegel has a lawful right 
to engage in that business in his own name, or in the name of a 
copartnership of which he is a member. The learned trial court 
has gone beyond any authoritative adjudication within this juris- 
diction in attempting to enjoin the defendants from conducting 
business in their own names or as copartners in a specified terri- 
tory. The law is well settled in this jurisdiction that any person 
has a lawful right to use his own name in conducting any lawful 
business, and, excepting in certain cases, where for a valuable 
consideration he has contracted not to engage in business in his 
own name, such use can not be wholly enjoined as to any place, 
even though he has abused this right with a view to obtaining cus- 
tomers dishonestly, and that such abuse is to be prevented by 
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regulating the manner in which one may conduct business in his 
own name, and not by prohibiting him altogether from conduct- 
ing such business. World’s Dispensary Medical Ass’n v. Pierce, 
203 N. Y., 419, 96 N. E., 738; Meneely v. Meneely, 62 N. Y., 
27, 20 Am. Rep., 489; Howe Scale Co. v. Wyckoff, Seamans & 
Benedict, 198 U. S., 118, 25 Sup. Ct., 609, 49 L. Ed., 972. 

It is, however, within the province of the court to prevent 
unfair competition in business, even in the use of one’s own name, 
and it has full authority and jurisdiction to do so, by so regu- 
lating such use that the public will not be deceived, and that cus- 
tomers of another will not be fraudulently obtained, and may 
enforce strict and honest observance of such regulations, both in 
letter and spirit, by punishing violations thereof as contempt of 
court. In the case at bar, since it satisfactorily appears that the 
defendants have abused their right and privilege of conducting 
business in the copartnership name which they adopted, and have 
attempted to obtain the plaintiff’s trade, and have succeeded in 
part in so doing, it is eminently proper that the court should so 
regulate the manner in which they may conduct business as to 
prevent a repetition of these wrongs. 

In the circumstances, we are of opinion that the defendants, 
and each of them, and their and each of their agents, servants, 
and employés, should be enjoined and restrained from conducting 
or continuing in any manner to advertise their business in the 
name “Bernhard & Riegel,’ without prefixing thereto the given 
name of the defendant Bernhard, or in any other name embrac- 
ing the name “Bernhard,” without prefixing the defendant Bern- 
hard’s given name to the surname Bernhard, and that the pro- 
visions of the judgment restraining defendants from represent- 
ing that they are a branch of, or connected with, the plaintiff’s 
business, should be enlarged so as to enjoin them and each of 


them, and their and each of their agents, servants, and employés, 
from in any manner representing, or holding out, or leading the 
public or their customers to understand or infer, that their busi- 
ness 1s connected with that of the plaintiff, or that it is the busi- 
ness formerly or now conducted by the plaintiff at No. 148 
Fast 125th street. or that the defendant Bernhard, or her 
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. 


husband, Max Bernhard, who is in the employ of the defend- 
ants, is the Bernhard who has been or is so conducting business 
at No. 148 East 125th street, and, as so modified, the judgment 
should be affirmed, without costs. 


INGRAHAM, P. J., and Horcukiss, J., concur. McLAUGHLIN 
and Dow inc, JJ., dissent, and vote for the affirmance of the 
judgment. 


SPECIAL SESSIONS OF THE CITY OF NEW YORK 
PEOPLE OF THE STATE OF NEW YorK v. JOHN POPPER. 
(New York Law Journal, June 14, 1913.) 

New York County, June, 1913. 


Pena Law, New York—IMIrArTION, 
In determining whether an imitation exists, in the sense of the 
New York penal law, punishing the imitation of the trade-mark of an- 
other, the fout ensemble of label, package and product should be con 
sidered. 
On demurrer to information, charging the crimes of affixing 
to goods an imitation of the trade-mark of another, and offering 
the same for sale. Overruled. 


Hon. Charles S. Whitman, District Attorney (George Gor- 
don Battle, on the brief), for the people. 
Messrs. Duell, Warfield & Duell, for the defendant. 


Before HERMAN, McINERNEY and DEUEL, Justices. 


Deve, |.—The information charges a trade-mark offense in 
two counts, under subdivisions 2 and 3 of section 2354 of the 
penal law, which subdivisions, or so much thereof as pertain to 
this prosecution, read as follows: 


“A person who: 

“> Affixes to an article or merchandise * * * an imitation of 
the trade-mark of another, without the latter’s consent; or 

“3. Knowingly sells, or keeps or offers for sale, an article of mer 
chandise to which is affixed * * * an imitation of the trade-mark of 
another without the latter’s consent * * * is guilty of a misdemeanor.” 
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The crime is charged to have been committed on the 18th 
day of October, 1911, “and for a considerable time prior thereto.” 
The jurisdictional facts are set forth, the ownership of the trade- 
mark is alleged and a facsimile of the label and trade-mark of 
the complaining corporation is inserted in the information. 

The first count charges that the “defendant unlawfully and 
knowingly did sell, keep and offer for sale * * * a certain 
article of merchandise, to wit, a quantity of cheese, then and there 
contained in a certain package, to which was then and there af- 
fixed a label and trade-mark in words and figures as follows,” 
inserting a facsimile of defendant's label and trade-mark. 

The second count charges that the “defendant unlawfully 
did affix” the alleged imitation set forth in the first count, and 
all without the consent of the complaining corporation. 

The defendant demurs on the following grounds: 

First: That the facts set forth in said information do not 
fall within the purview of the statute in such case made and pro- 
vided. 

Second: That the facts set forth in the information do not 
constitute a crime. 

Third: That it appears on the face of the information that 
neither the trade-mark nor label of defendant is an imitation or 
counterfeit of the trade-mark or label of the Monroe Cheese 
Company. 

The genuineness of the respective labels and trade-marks 
(referred to hereinafter as Exhibits A and B), set forth in the 
information as a part of the statement of facts necessary to con- 
stitute a crime, is conceded by the demurrer, and they are there 
fore before us precisely as they would be if introduced at trial, 
and for a similar determination. Is Exhibit B a sufficient trade- 
mark imitation of Exhibit A to put the defendant on trial? This 
question is raised by the second and third grounds of the de- 
murrer. 

The first ground—the information does not fall within the 
purview of the statute—may be disallowed without discussion, 
because of the unmistakably plain and direct language of section 


2354. Nor have we anv legitimate occasion to criticise the com- 
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ainant for selecting a criminal rather than a civil remedy, how- 
plainant for selecting a criminal rather than a civil remedy, | 


ever much we may differ on the ground of expediency. The law 
gives both remedies, and the selection of one is not preclusive of 
the other. The complainant selected the remedy most difficult 
to maintain, for, in addition to proving actual trespass on legal 
trade-mark rights, he must show that the trespass was intentional, 
or prove facts from which actual knowledge logically may be in- 
ferred. It may be contended, however, that under the second 
count, based on subdivision 2, there is no such requirement, and 
the frame of the count indicates that the pleader so believed. Tak- 
ing the whole of section 2354 into consideration, it is by no 
means certain the legislature intended that a criminal convic- 
tion and the infliction of criminal penalties should follow an acci- 
dental or unintentional affixation to merchandise of an imitation 


of another's trade-mark. But we need not discuss that question 
at this time. 





Further to emphasize the difference between the two rem- 
edies, civil and criminal, it would not be difficult to state a sup- 
positious trade-mark case wherein upon identically the same facts 
the judgments of these two tribunals would be diametrically op- 
posite. The civil tribunal finding actual infringement disregards 
intent or the bona fides and gives judgment to the complainant ; 
the criminal tribunal finding actual infringement must give judg- 
ment to the defendant unless the infringement be intentional 
and proven to be such beyond a reasonable doubt. Between an 
infringement and an imitation of a trade-mark there is no sub- 
stantial difference. 

By data furnished in defendant’s brief we are informed that 
complainant has been using its labels and trade-mark, Exhibit A, 
since January 1, 1902, and in November, 1909, procured the regis- 
tration of the name “Liederkranz” as a trade-mark in the United 
States patent office; that the defendant has been using his label 
and trade-mark, Exhibit B, since October, 1905, and on June 6, 
1911, likewise registered the name “Ejichenkranz” as a trade- 
mark. 


In and of themselves neither of these two names is in con- 
flict with the other. Without accessories they are sufficiently dis- 
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tinctive to avoid clashing as valid trade-marks. Reaching that 
conclusion we are able to dispose of a considerable portion of de- 
fendant’s argument. [But the question before us can not be re- 
duced to such a narrow limit; it extends to the entire label, and as 
thus extended necessarily includes the use that the defendant has 
made of the name “Fichenkranz” in putting packages of cheese 
on the market in competition with complainant. It is the tout 
ensemble of label, package and product that must be considered. 





Using information likewise derived, we are able to determine 
that in January, 1902, the complaining company started out with 
what it intended to be a distinctive label in order to indicate that 
it produced the cheese within each package to which the said 
label was attached. [By registering the single word “Liederkranz,” 





the name of the cheese, as a trade-mark, the company lost none of 
the rights acquired by the use of the entire label during seven 
vears preceding such registration (38 Cyc., 863). 

It is that label in its entirety, form, color, arrangement, print- 
ing, adaptability and general make-up, with which we must com- 
pare defendant’s label in order to determine whether the latter 
“by the use of words or letters, similar in appearance or in sound, 
or by any sign, device or other means whatsoever” is likely to 
induce the belief that a package of cheese which it enwraps is the 
product of the complaining company; the package, in size and 
form, being substantially identical with that sent out by said com- 
pany (Penal Law, sec. 2353). 


In drawing conclusions from such a comparison we are not 





to decide adversely to the defendant because of a possibility 
of some one being misled, nor are we to decide adversely to the 
complainant because from our viewpoint deception is improbable. 

i It is not a question for experts, nor for one who places the re- 





spective labels side by side and then deliberately proceeds to chart 
the individual features of each, although the latter may be useful 
in applying the rule which the courts of this country and of Eng- 
land have long followed: the probable effect upon the mind of 
ordinarily prudent and trustful buyers in the markets making 
their purchases in the general way to which they are accustomed. 
If there be a predominance of similarities to the point of prob- 
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able deception of purchasers possessing ordinary intelligence and 
judgment, or as some authorities state it, “incautious, unwary 
or ignorant purchasers,” then the trade-mark and label, Exhibit 
3, must be regarded as a colorable or deceptive imitation of Ex- 
hibit A. 

In Colman v. Crump (70 N. Y., 573), it was held that: 


“If the resemblance is such as to deceive a purchaser of ordinary 
caution, or if it is calculated to deceive the careless and unwary, and 
thus to injure the sale of the goods of the proprietor of the trade-mark, 
it is a violation of his property rights therein.” 


In Fischer v. Blank (138 N. Y., 245), Judge Maynard said: 


“The true test, we think, is whether the resemblance is such that it 
is calculated to deceive, and does in fact deceive, the ordinary buyer 
making his purchases under the ordinary conditions which prevail in the 
conduct of the particular traffe to which the controversy relates.” 


And then he adds: 


“No inflexible rule can be laid down. Each case must in a measure 
be a law unto itself.” 


In McLean v. Fleming (96 U. S., 245), Justice Clifford said: 


“What degree of resemblance is necessary to constitute an infringe 
ment is incapable of exact definition, as applicable to all cases. All that 
courts of justice can do in that regard is to say that no trader can adopt 
a trade-mark so resembling that of another trader as that ordinary pur 
chasers, buying with ordinary caution, are likely to be misled.” 


An inspection of complainant’s label shows it to be a strip of 
glazed white paper one and three-quarters inches wide and about 
eleven inches long upon which a definite plan is impressed in gilt. 
It consists of two rectangular fields each 3% by 134 inches run- 
ning lengthwise, and two very much smaller rectangular fields 
running crosswise so adjusted that when the label is attached to 
a rectangular block of cheese the two larger fields appear on op- 
posite sides and the two smaller fields on opposite ends of the 
package. The name of the cheese, “Liederkranz,” appears in the 
field intended for the top of the package, with some other words 
not specially useful as identifying features, all in gilt; the large 
field on the reverse side contains information to purchasers like- 
wise printed; and words are similarly printed in each of the 
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smaller fields. The name “Liederkranz,” in letters somewhat 
ornamented, is printed on a slight curve. 

In paper, gilt ink, length and width of strip, rectangular 
helds and dimensions and general plan, defendant’s label, Ex- 
hibit B, 1s a servile copy, save that the large top or face field is 
marked off by a zigzag line instead of double ruled lines, and in 
it ‘“Eichenkranz” appears in plain letters somewhat larger than 
those used by complainant, and is underscored by double ruled 
lines. The other differences would pass unnoticed, save by a 
critical inspection, certainly by a buyer of ordinary observation, 
intelligence and judgment. 

Having copied complainant’s label to the extent already 
noted, the defendant selected as a name for his cheese a German 
word containing identically the same number of letters as com- 
plainant’s, and, like the latter, the last five letters being kranz. 
To a German scholar the two words, in pronunciation and sig- 
nificance, are sufficiently different to prevent confusion, but there 
is no foundation for a presumption that either party is catering 
exclusively to such scholars. The natural inference is that each 
is catering to English-speaking citizens and residents of this and 
neighboring states, a large percentage of whom are deficient in 
German. 

Under all the circumstances stated it would seem reason- 
ably probable that some portion of such consumers, either in 
buying for themselves or recommending others to buy, might be 
unable to describe complainant’s product other than as “Kranz 
cheese, put up in small flat packages, wrapped in a white label 
printed in gold.” Such a mental picture, in my estimation, would 
fix itself on the mind of many such persons as a simple means of 
identifying what they want for themselves, purchasing, as many 
suah persons do, in a careless and trustful manner, and espe- 
cially whether they be illiterate or not or if making a purchase 
in a place where the light is not good. How many or how few 
might be thus misled we can not determine as a question of law; 
we can only approximate the truth by the ordinary methods of a 
trial, the examination and cross-examination of witnesses under 
oath. 


Neither of the specific resemblances already pointed out— 
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the size, shape and form of the marketable product; the color, 
width and length of the label; the combination of rectangular 
helds lengthwise and crosswise; the character of the paper and 
the ink used in printing—would of itself suffice to sustain this 
prosecution, but they may be so combined as to furnish a novel 
and absolute means of distinguishing the product of one pro- 
ducer from the product of all competitors. Whenever such a 
combination reaches that degree of distinctiveness the owner 
thereof is entitled to such protection as our statutes afford, 
whether they be civil or criminal, and the general public is en- 
titled to be safeguarded against fraud and deception. 

The case of Fischer vy. Blank (supra), presented a very sim- 
ilar proposition, as to which Judge Maynard said: 


“Each one of these distinguishing features might be separately used 
and no harm result. But when all, or a number of them, are combined 
in a single package, and so arranged and exhibited, that, when they 
strike the eye of the intending purchaser possessed of ordinary intelli- 
gence and judgment, the false impression is likely to be produced that the 
goods of the plaintiff are offered, it is the province of equity to interfere 
for the protection of the purchasing public as well as the plaintiff, and 
for the suppression of unfair and dishonest competition.” 


We are not called upon under the circumstances to go into 
any discussion ir order to determine whether the scope of the 
section of the penal law upon which this prosecution is founded 
includes unfair and dishonest competition, because of the advan- 
tage that has been taken of “Liederkranz,” which complainant 
registered as a trade-mark. ‘“Eichenkranz,” which was selected 
as a substitute, with all the other copied features, is sufficiently 
“similar in appearance or in sound” to bring the case within the 
definition of an imitation (Penal Law, sec. 2353). 

Actual instances of deception occurring in trade and com- 
merce under normal conditions constitute the strongest possible 
proof of the deceptive character of an imitation, and we should 
not lose sight of the fact that this case was pending several 
months before a highly accomplished and painstaking city magis- 
trate, during which time several witnesses were sworn and ex- 
amined, and he has found probable cause to believe the defend- 
ant guiltv. We have not been permitted to inspect the testimony 
then taken, but we are informed by the brief for the people, and 
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it is not denied, that in the course of said examination “grocers 
from Boston testified that they actually placed Eichenkranz 
cheese in stock as Liederkranz cheese and sold it to the public as 
Liederkranz cheese without knowing that it was not Liederkranz 
cheese.” 


I am in favor of disallowing the demurrer. 
HERRMAN, J., concurs; McINERNEY, J., dissents. 


|The determination of this case doubtless rested in part upon the 
definition of a trade-mark as contained in §$ 2350 of the New York penal 
law, and which includes any name, letter, word, device, emblem, figure, 
seal, stamp, diagram, brand, wrapper, ticket, stopper, label or other mark 
used to indicate the maker of the goods. The broad terms of this defini 
tion may easily include the dressing of the package as a whole. | 


SUPREME COURT OF MISSOURI 
STATE v. BASKOWITZ. 
<6 Southwestern Rep., 945.) 
May 10, 1913. 


TRADE-MARK—REGISTRATION FOR Use oN BoTrTLES—STATUTE. 

Only bottles used by the manufacturers of so-called “soft” bever 
ages and mineral waters fall within the provision relating to the 
registration of trade-marks for bottled goods under the Missouri 
law 

2. UNCONSTITUTIONALITY OF BotrTrLING ACT—DISCRIMINATION, 

The bottling act of the state of Missouri, by reason of its dis- 
crimination between the different manufactures of different kinds of 
goods put up in bottles, is unconstitutional because arbitrary and dis 
criminative class legislation, and also by reason of the fact that. it is 
a special law, since a general law could have been made to apply 
equally well. 


Appeal from judgment of conviction in St. Louis court of 
<riminal correction. Reversed and defendant discharged. 


ee ay 


Jamison & Thomas, of St. Louis, for appellant. 

Elliott W. Major, Atty. Gen., and John M. Dawson, Asst. 
Atty. Gen. (Phillips IV. Moss, of St. Louis, of counsel), 

: for respondent. 


Roy, C.—Defendant was convicted of violating what is 
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sometimes called the “Bottling Act’ of 1885 (Laws 1885, page 
151), as amended in 1893 (Laws 1893, page 256), being sections 
4829 to 4833, inclusive, of the Revised Statutes. Section 4829 
provided for the registration of their trade-marks by “all part- 
nership, corporate bodies, manufacturers of glass bottles, bottlers, 
manufacturers of and dealers in mineral waters, soda water, or 
any Other beverages whatsoever, who may use boxes, trays, bot- 
tles, siphons, jugs or any other vessel upon which shall appear 
the name or names of the partnerships, corporate bodies, dealers, 
manufacturers or bottlers, or other mark of ownership stamped, 
engraved, cut, etched, or in any manner affixed thereon,” and for 
the giving of notice of such registration by publication. 

Section 4831 makes it a misdemeanor for any junk dealer 
or dealer in second-hand bottles, or others therein named, with- 
out the written consent of the owner or owners thereof, to trade 
or traffic in, buy or sell, or to willfully mar or erase a name, mark, 
or marks thereon, or to willfully break, destroy, or otherwise in- 
jure any such bottle, tray, jug, or siphon so marked and stamped, 
a description of which shall have been filed and published as pro- 
vided in the two preceding sections, or to fill any such bottle, 
jug, or siphon with mineral water, soda water, seltzer water, or 
any aerated waters or other beverages whatsoever, or any other 
article of merchandise, medicine, compound, or preparation for 
the purpose of sale or traffic. Section 4832 makes the posses- 
sion of such vessels by junk dealers, second-hand dealers, and 
others prima facie evidence that such possession is unlawful. 
Section 4833 provides for the issuance of a search warrant to 
discover whether any such vessels are unlawfully upon the prem- 
ises of persons other than the owner. 


The material part of the information is as follows: 


“That on July 21, 1902, James M. Dupiech Bottling Company were 
bottlers, manufacturers of and dealers in mineral water, soda water, and 
other beverages, and used bottles upon which appeared their name and 
mark of ownership, stamped, cut and affixed thereon, to wit: ‘James M. 
Dupiech & Company, St. Louis, Mo.’ And on said date the said James M. 
Dupiech Bottling Company, they having an office within the limits of St. 
Louis, Mo., filed with the recorder of deeds of said city a description 
of said bottles and of the name and mark of ownership of the same, to 
wit: ‘James M. Dupiech & Company, St. Louis, Mo.’ And the said 
James M. Dupiech Bottling Company published in the St. Louis Chronicle, 
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a daily newspaper published in said city, twice a week for two successive 
weeks, to wit, July oth, July 12th, July 16th, and July toth, a notice of the 
above-stated facts. That in the city of St. Louts on the roth day of June, 
igtt, S. Baskowitz was a junk dealer in second-hand bottles, and did in 
said city, without the written consent of James M. Dupiech Bottling Com- 
pany, trade and traffic in, buy and sell fifty-eight bottles of the said 
James M. Dupiech Bottling Company, having his name and mark of 
ownership, to wit, ‘James M. Dupiech & Company, St. Louis, Mo., 
stamped, cut, and affixed thereon, the description of which had been filed 
and published, as aforesaid.” 

Defendant promptly filed a motion to quash the informa- 
tion, for the reason that the statute under which the information 
is filed is in violation of articles 4 and 5 of the amendment to the 
constitution of the United States, and of section 1, art. 14, of such 
amendment, and in violation of sections 4, 20, 23, 28, 30, art. 2, 
and of section 53 of article 4, of our state constitution. The 
motion was overruled. 


The evidence was sufficient to show a registration of the 
trade-mark and the publication of notice thereof, as alleged in the 
information. 

The only evidence as to the guilt of the defendant is an 
admission made by the defendant for the purpose of the trial. 
and made at the time of the trial, that he shipped or delivered 
to the St. Louis & San Francisco Railroad Company in the city 
of St. Louis, for shipment, the bottles in question to one Grady 
at Flat River, Mo. 

The evidence for the state shows that there is in St. Louis 
a corporation known as the Missouri Bottlers’ Association, of 
which most of the dealers in soda water in that city are stock- 
holders. That association does not manufacture or deal in soda 
water or other beverages. It is merely a “clearing house” for 
the bottles of its members. The members of that association in 
the course of their business gather up the bottles of the other 
members of the association and take them to it, where they are 
distributed to the proper owners, who pay to the association a so- 
called salvage of ten cents a dozen. The association pays to 
persons not its members a salvage of six cents a dozen for such 
bottles. These bottles cost the dealer new from thirty to thirty- 
five cents a dozen. There is no evidence in the case as to the 
price at which the dealers sell their goods in bottle. 
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There was conflicting evidence as to whether the Missouri 
sottlers’ Association, as the agent of its members, issued cards 
authorizing second-hand dealers and others to buy and sell the 
bottles, and a declaration of law covering that point was given by 
the court. The trial was before the court without a jury. 

It is claimed by the appellant that the statute is in contra- 
vention of section 53 of article 4 of our state constitution, which 
prohibits what is ordinarily known as “class legislation.” 

We are enjoined to proceed with caution in the considera- 
tion of this question, and to resolve all reasonable doubts in 
favor of the validity of the statute, and to indulge all reasonable 
interferences in support of it. Cooley on Const. Lim., page 227; 
State v. Srice, 229 Mo. loc. cit., 678, 129 S. W., 650. A strong 
presumption exists in favor of the validity of a statute. Shohoney 
v. Railroad, 231 Mo. loc. cit., 148, 132 S. W., 1059, Ann. Cas., 
IQi2A, 1143. 

The courts have held very uniformly that the state may 
legislate in regard to a class, but can not arbitrarily divide that 
class into two parts, giving to one part a privilege or subjecting 
it to restrictions which do not apply to the others in the same 
class. State v. Julow, 129 Mo. loc. cit., 177, 31 S. W., 781, 29 
L. R. A., 257, 50 Am. St. Rep., 443; State v. Walsh, 136 Mo. loc. 
cit.. 405, 37 S. W., 1112, 35 L. R. A., 231; State v. Ashbrook, 
154 Mo., 375. 55 S. W., 627, 48 L. R. A., 265, 77 Am. St. Rep., 
765; Gundling v. Chicago, 177 U. S. loc. cit., 188, 20 Sup. Ct., 633, 
44 LL. Ed.. 725. 

This court, in State v. Dinnisse, 109 Mo., 434, 19 S. W., 92, 
held that the words (“any other beverages whatever’’) must be 
construed to mean beverages of the same kind as mineral or 
soda waters, and that spirituous liquors were not of that kind. 
We conclude that the statute, for the same reason, does not apply 
to malt or fermented liquors. 

Now it appears from the evidence that soda water is sold 
in bottles, and that the ownership of the bottles is retained by 
the dealer. The course of dealing in the trade is such that the 
bottles get scattered about beyond the knowledge of the owners 
in such numbers that they have established the Missouri Bottlers’ 
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\ssociation, whose sole business seems to be that of acting as a 
clearing house for the bottles. It thus appears that the bottles 
of the soda water dealers are a property used in a peculiar way, 
making them the special prey of junk dealers and dealers in sec- 
ond-hand bottles. 

If it be suggested that the dealers in malt and spirituous 
liquors do business in very much the same way, and are entitled 
to the same kind of protection for their by ttles, kegs, and boxes, 
we suggest that the mere fact that beer and whisky are intoxi- 

cating, while soda and mineral waters are not, may have caused 
the legislature to furnish protection to one class and refuse it to 
the other. Such distinction is not. to say the least, arbitrary, but 
one which we must presume the legislature fully considered. The 
fact that this court might disagree with the legislature as to such 

a policy does not justify us in inter fering with the constitutional 
power of legislation. 

Dealers in milk and cream deliver their goods in vessels the 
ownership of which is retained by the dealer. But milk is ordi- 
narily so delivered at fixed places of residence to persons of 
known responsibility, and those vessels are ordinarily regularly 
collected by the same persons who delivered them to the cus- 
tomer. There is not in the dairy business, so far as we know, 
such scattering of vessels among unknown and irresponsible per- 
sons and in unknown places as is the case in the soda water busi- 
ness. A few milk vessels may be occasionally lost or appro 
priated by junk and second-hand dealers, but, from the very na 
ture of the business, the losses in the dairy business can not even 
approximate that in the soda and mineral water business. The 
legislature may have taken the view that dairymen would not 
take the benefit of the . as their losses would not justify the 
expense of registering their trade-mark and publishing the no- 
tice. Hence we can not conclude that in distinguishing between 
the dairyman and the soda water dealer the legislature acted 
arbitrarily. 

If there is any other class of dealers whose business is con- 
lucted in such a w ay as to make their exclusion from the bene- 
hts of the statute an arbitr: ary distinction on the part of the 
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legislature, our attention has not been called to it. Whoever 
asserts the unconstitutionality of a statute must be able to show 
in what respect his assertion is well founded. 

In People v. Cannon, 139 N. Y., 32, ’4 N. E., 759, 36 Am. 
St. Rep., 668, the court upheld a similar statute giving protection 
to dealers in soda and mineral water, beer, cider, milk, cream, 
medicines, and other things therein mentioned. It must be said, 
however, that the question as to whether that statute was “class 
legislation” was not discussed. 

In Lippman v. People, 175 lll., 101, 51 N. E., 872, the court 
held unconstitutional a statute with provisions similar to ours 
for the protection of dealers in “ale, porter, lager beer, soda, 
mineral water or other beverages.” That court, in the course 
of its opinion, said: 


“This act singles out one branch of a class of manufacturers and 
dealers who may have occasion to use, or who do use, in their business 
bottles, barrels, kegs, or other packages for their goods. It selects those 
whose particular manufacture or stock consists of certain varieties of 
drink. No other person who manufactures any product or sells it in 
casks, barrels, kegs, bottles, or boxes can avail himself of the privilege 
of registering his trade-marks or of the consequent protection, but the 
act denies to him the privileges afforded to those named in the act. The 
grocer, farmer, fruit dealer, merchant, druggist, or other dealer or manu- 
facturer can not avail himself of the privileges or remedy afforded by 
this act to protect himself against the loss of his propertv under the same 
circumstances.” 


It will be noticed that the court entirely overlooked the dif- 
ference in the nature and method of the business of the spda 
water dealer as compared with the business of the farmer, grocer, 
fruit dealer, merchant, and druggist. It is true in statutory as 
well as in common law that where the reason ceases the law 
itself should cease. In 1gor the legislature of Illinois attempted 
to remedy the defects of their former statute by enacting a statute 
giving similar protection to all owners of “cans, tubs, firkins, 
boxes, bottles, casks, bonds, kegs, cartons, tanks, fountains, ves- 
sels or containers” without any limitation as to the business in 
connection with which such vessels were used. The court in 
Horwich v. Walker-Gordon Laboratory, 205 Ill., 497, 68 N. E., 
938, 98 Am. St. Rep., 254, held it unconstitutional as granting 
to owners of the specific class of personal property rights and 
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privileges not given to owners of other personal property. We 
concede that the case was properly decided. It should have been 
otherwise if the act had provided protection for such articles 
as named when used in connection with some business peculiarly 
requiring a kind of protection not necessary for other property. 
In Commonwealth v. Anselvich, 186 Mass., 376, 71 N. E., 790, 
104 Am. St. Rep., 590, a statute was upheld giving similar pro- 
tection to dealers in beverages, milk, and cream. The court said: 


“The defendant contends that the statute improperly gives advantages 
to certain classes of persons, which others do not have. In this he is mis 
taken. It makes provisions in reference to a kind of property, used in a 
peculiar way, which is of such a nature as to call for peculiar provisions 
for the protection of the public and of its owners against the fraud of 
evildoers. So, too, the provision making possession by an agent or dealer, 
without the written consent of or purchase from the owner, prima facie 
evidence of a violation of the statute is not class legislation. The pe- 
culiar conditions referred to in this part of the statute have such a prob 
able connection with the commission of the offense that the legislature 
well may legislate in reference to them. It is not persons who are par- 
ticularly dealt with in the statute, but the conditions which pertain to their 
occupation and business. It is in the power of the legislature to make 
certain conditions prima facie evidence of the commission of a crime, 
and this is a common kind of legislation. Commonwealth v. Walliams, 
6 Gray (Mass.), 1; Holmes v. Hunt, 122 Mass., 505, 518 (23 Am. Rep., 
381) ; Commonwealth v. Hall, 128 Mass., 410 (35 Am. Rep., 387); Com- 
monwealth v. Barber, 143 Mass., 560 (10 N. E., 330); Commonwealth v 
Intoxicating Liquors, 172 Mass., 311 (52 N. E., 389).” 


We do not affirm that there is no line of business so similar 
to the soda water business that a legislative distinction between 
them would be arbitrary and against the constitution. We base 
our conclusion on the fact that if such similar business does 
exist it is not so well known that we can judicially notice it; and 
the defendant has not furnished any evidence of it. 

2. There was evidence tending to prove that defendant 
trafficked in the bottles as charged. His possession of them and 
shipping them to another party was, under the statute, prima 
facie proof that he did so traffic in the bottles. The legislature 
has the power to provide that certain facts shall constitute prima 
facie proof of a controverted fact. Cooley's Con. Lim., 524, 
et seq.; Coe v. Ritter, 86 Mo. loc. cit., 282; People v. Cannon, 
139 N. Y., 32, 34 N. E., 759, 36 Am. St. Rep., 668; Common- 


wealth v. Anselvich, supra. 
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3. It is unnecessary for us to pass on the validity of section 
4833 in regard to proceedings under a search warrant. That 
section is not involved in this case; and if it is invalid such fact 
does not in the least affect the other sections under discussion. 
Comomnwealth vy. Anselvich, supra; State v. Heger, 194 Mo. 
loc. cit., 716, 93 S. W., 252. 

4. It is contended that the provision of the statute requiring 
the written consent of the owner to authorize one to traffic in 
the bottles deprives the defendant of his liberty and property 
without due process of law. Appellant’s brief has the following: 


“It is made unlawful by this act to purchase from the owner thereof 
one of these receptacles bearing the registered mark without first or at 
the same time obtaining the written consent of the owner to make the 
purchase. This is an unreasonable restraint upon the right to buy and 
sell personal property such as that specified, for the reason that the 
original owner has a right to sell his property, whether he first secures 
his own written consent or not, and if he has such right then his pur- 
chaser has an equal right to buy the same from such owner.” 


We see no such incongruity in the law. It does not invalidate 
a sale not evidenced by writing. Bottles sold by the dealer pass 
out from under that law, so far as it may affect the right of 
people to traffic in them. The written consent is not necessary, 
except where the title remains in the owner of the trade-mark. 
As was said in People v. Cannon, supra: 


“Under the broadest definition of the term ‘liberty,’ as used in the 
constitution, it is not probable that any one would contend that it covers, 
or ought to cover, the liberty of dealing in property which the original 
owner has not sold to any one or authorized any one else to deal in.” 


The judgment is affirmed. 
WitiiAms, C., concurs. 


Farts, |.—Defendant, convicted of a misdemanor and fined 
in the St. Louis court of criminal correction, for that, as it was 
charged, he had violated the provisions of section 4831, R. S. of 
Mo., 1909, appeals to this court, challenging the constitutional 
validity of sections 4831 and 4832, R. S. of Mo., 1909. His at- 
tack is bottomed on the broad charge that these sections, which 
came into our statutes in 1885 through an act entitled “An act 
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to protect the property of manufacturers, bottlers, and dealers in 
mineral waters, soda water, and other beverages from the loss 
of their siphons, bottles and boxes” (Laws of Mo., 1885, p. 151, 
ct seq.), fall within the category of those enactments which are 
denounced as “class legislation.” The specific charge contained 
in the information upon which defendant was convicted, with cap- 
tion and formal parts omitted, is as follows: 


“That on September 20, 1808, James M. Dupiech & Company were 
bottlers, manufacturers of and dealers in mineral water, soda water and 
other beverages, and used bottles upon which appeared their name and 
mark of ownership, stamped, cut and affixed thereon, to wit: ‘James M 
Dupiech & Company, St. Louis, Mo.’ And on said date the said James M. 
Dupiech & Company, they having an office within the limits of St. Louis, 
Mo., filed with the recorder of deeds of said city a description of said 
bottles and of the name and mark of ownership of the same, to wit: 
‘James M. Dupiech & Company, St. Louis, Mo.’ And the said James M 
Dupiech & Company published in the St. Louis Chronicle, a daily news- 
paper published in said city, twice a week for two successive weeks, to 
wit, July 28th, July 3oth, August 4th, and August 6th, 1898, a notice of 
the above-stated facts. That in the city of St. Louis, on the roth day 
of June, 1911, S. Baskowitz, was a junk dealer in second-hand bottles, 
and did in said city, without the written consent of James M. Dupiech 
& Company, trade and traffic in, buy and sell, fifty-eight bottles of the 
said James M. Dupiech & Company, having his name and mark of own- 
ership, to wit, ‘James M. Dupiech & Company, St. Louis,’ stamped our 
and affixed thereon, the description of which had been filed and pub- 
lished, as aforesaid, contrary to the form of the statute in such case made 
and provided, and against the peace and dignity of the state.” 


The proof offered tended to show proper compliance by 
James M. Dupiech & Co. with the provisions of sections 4829 
and 4830, R. S. of Mo., 1909, touching the registry or trade-mark- 
ing of the bottles about which the controversy here revolved. 
The possession, which is by the provisions of section 4832, supra, 
made prima facie evidence of guilt, appears in the record by the 
following admission: “That on or about the roth day of June, 
1911, that the defendant, S. Baskowitz, shipped or delivered to 
the St. Louis & San Francisco Railroad Company in the city of 
St. Louis the bottles in question for shipment to one Grady at 
Flat River, Missouri.”” Defendant was charged in the informa- 
tion as “a junk dealer in second-hand bottles,” while the proof 
on this point showed, and all it showed, that he “ran at 16th and 
Morgan streets a second-hand bottle shop.” Further facts, if 
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after a discussion of and a passing upon the constitutional ques- 
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tions raised they shall yet be pertinent, will be set out in the sub- 
joined opinion. 


OPINION 


— 


We are conceding and not controverting the general limita- 
tions by which we are hedged about in reaching a conclusion 
touching whether a statute is constitutional or unconstitutional. 
We fully recognize the rule which enjoins the entertaining of a 
presumption in favor of the validity of a statute, as well as the 
rule which requires us to resolve all reasonable doubts in favor of 
validity, and to indulge all reasonable inference in support 
thereof. State v. Thompson, 144 Mo., 314, 46 S. W., 191; State 
v. Watts, 111 Mo., 553, 20 S. W., 237; Kelly v. Meeks, 87 Mo., 
399. In passing it may be said that there is no paucity or meager- 
ness of averment on defendant’s part as to the constitution or 
constitutions, and the provisions thereof, which are alleged by de- 
fendant to be violated by the statutes under consideration. He 
specifically urges that section 1 of the fourteenth amendment, 
and the fifth amendment, to the constitution of the United States, 
as well as the whole of section 53 of article 4 of the constitution of 
Missouri, sections 4, 11, and 30 of article 2 of the constitution 
of Missouri, all are, and each of them is, violated. 

As premises (minor they may be, but premises neverthe- 
less) we all agree we take it (a) that the defendant is, in the in- 
stant case, in a position to urge the unconstitutionality of both 
sections, supra, because he was convicted for the violation of the 
substantive provisions of section 4831 by and through the use 
against him of certain facts (not of direct proof within them- 
selves) made prima facie evidence of such violation by section 
4832; and (b) that the construction put upon the sections under 
consideration by the case of State v. Dinisse, 109 Mo., 434. 19 
S. W., 92, holding that the sort of bottles and containers referred 
to were those used in the soda and mineral water business only, 
was and is a correct holding of the application of these sections. 

We concede the correctness of the view that section 4833 
is not in any wise involved in this case. This for the reason 
urged that defendant, not having suffered in any wise by reason 
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of its provisions, is not in a position to challenge the constitu- 
tionality thereof. He can not stand far afield and moot ques 
tions, to entertain the court withal, but he must have been in a 
position to be hurt and to have suffered hurt in some wise, be- 
fore he can be heard to complain. Necessarily the scope of this 
inquiry must include, also, sections 4829 and 4830; for sections 
1831 and 4832 refer to the aforementioned sections for the defin- 
ing of the sort, ownership, and designated class of bottles (1. ¢., 
“registered soda and mineral water bottles’), the trading and 
trafficking in which constitutes the misdemeanor denounced. 
Section 4831 draws its whole force and virility from the tw 
preceding sections, and in fact makes specific reference thereto. 
Without the provisions of sections 4829 and 4830 no offense 
exists, nor could any prosecution be maintained. 

Granting so much, in the light of these concessions and 
agreed premises, let us analyze the sections before us. Section 
4831 declares that it is “unlawful for any partnership” (there is 
no limitation as to kind of partnership, or other words of limita- 
tion, or words calling for the application of the doctrine of 
ejusdem generis), “corporation” (again there are no words limit- 
ing the application to any particular sort of corporation, or cor- 
poration of any particular business) “dealer” (evidently any 
dealer, possibly excepting those mentioned in Mr. Hoyle’s 
treatise), “manufacturers” (of any and whatever kind), “bottlers, 
junk dealers, or dealers in second-hand bottles, without the writ 


ten consent of the owners, * * * 


or sell, * * * 


to trade or traffic in, buy 
any such box, tray, bottle, jug, or siphon so 


marked or stamped, * * * 


and any partnership, corpora- 
tion, manufacturer, bottler, junk dealer or dealer in second-hand 
hottles who shall violate the provisions of this section shall be 
deemed guilty of a misdemeanor.” 

Certain canons of construction have been laid down for us. 
In Barber v. Connolly, 113 U. S., 32, 5 Sup. Ct., 360, 28 L. Ed. 
923. the rule of segregation was stated thus: 


“Class legislation, discriminating against some and favoring others, is 
prohibited, but legislation which, in carrying out a public purpose (italics 
mine), 1s limited in its application, if within the sphere of its operatio1 
it affects alike all persons similarly situated, is not within the amendment.’ 
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In Allen v. Pioneer Press Co., 40 Minn., 120, 41 N. W., 936, 
3 L. R. A., 532, 12 Am. St. Rep., 707, it was said: 


ry 


Laws public in their objects may be confined to a particular class 
of persons, if they be general in their application to the class to which 
they apply, provided the distinction is not arbitrary, but rests upon some 
reason of public policy growing out of the condition of business of such 
class.” 

What public purpose is subserved by the section, or either 
of them, under discussion? Clearly none. No phase of the 
police power is involved. The sections do not make for better 
health or more sanitary conditions. (It might well be that the 
soda and mineral water business might be regulated for this pur- 
pose, but that we do not decide.) This law does not prohibit the 
refilling of a soda water bottle, nor the sale of same, nor the 
trafficking in same absolutely, but it does forbid certain classes 
of persons from refilling, unless by written permission. Could 
permission in writing add one jot or tittle toward making clean 
and sanitary that which was not clean and sanitary before per- 
mission was given in writing? So far as this law forbids, per- 
mission in writing being had, any person, be he dealer, bottler, 
or junk dealer, might fill any of these bottles or containers with 
sewer water and sell it for attar of roses. Is the public health 
affected or safeguarded by the “marring or erasing’ a name or 
mark from a box or tray, or by breaking a “registered’’ bottle or 
siphon? Keeping these provisions and declarations in mind, can 
it be seriously contended that there is any element involved of 
that phase of the police power having for its object the safe- 
guarding and protection of the public health? In what way is 
the public safety or health or welfare conserved? In these three 
things and their corollaries rest the foundation of the police 
power. Clearly there is here no phase of the police power pres- 
ent in or contemplated by this law. 

The law discriminates as between bottlers engaged in soda 
and mineral water business and those engaged in the business 


of bottling ale, porter, lager beer, milk, and patent medicines. 
The former may “register” their bottles and containers under this 
act; the latter may not. It discriminates as between bottlers, 
manufacturers, dealers, partnerships, and corporations and pri- 
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vate citizens. The word “partnership, corporation, dealer,” etc., if 
they be ejusdem generis with the two preceding sections, make 
the sale or bare possession of a bottle by a dealer in or bottler of 
soda water a criminal offense; while any other dealer, or a 
dealer in any other commodity, could have in his possession such 
registered bottle or container without being guilty of any of- 
fense whatever. If these words are not used in a special sense, 
and if they refer to any partnership, or any corporation, a firm 
of attorneys even, or a railroad corporation, would be committing 
a misdemeanor in having in possession a single bottle; while a 
private individual, or a professional man without a partner, would 
be guiltless. 

Does the act affect, then, all persons similarly situated? It 
does not affect all bottlers alike. It does not affect all users of 
bottles alike. It does not affect all users of trays alike. It does 
not affect all users of boxes alike; nor does it strike with equal 
and the same justice those who use the jug. We have seen that 
it does not equally affect all persons who may be in possession of 
a registered bottle, box, jug, or tray. Some are made guilty of a 
crime; while others, doing the same act, are yet guilty of no of- 
fense. 

Section 53 of article 4 of our own constitution, not granting 
powers to the legislature, but limiting them, says in subdivision 


AO 


“The general assembly shall not pass any local or special law * * * 
granting to any corporation, association or individual any special or ex- 


clusive right. privilege or immunity.” By subdivision 33 of the same sec 
ton and article the legislature is limited: “Jn all other cases where a 

eneral law can be made applicable, no local or special law shall be 
cnacted: * * * and whether a general law could have been made ap 
plicable * * is hereby declared a judicial question.” 


Can it be reasonably urged that a general law could not have 
heen passed having for its object the protection of bottlers or 
trade-marks? If no such general law could be enacted, how can 
a special one, under the conditions and facts here, be upheld ? 

But we are not left without well-considered authority on this 
point. An act similar to this, but broader, in respect at least 
to the fact that, by its terms, it included bottlers of “ale, porter, 
lager heer,’ as well as as bottlers of soda and mineral waters, 
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was passed in Illinois. Yet on full and careful consideration by 
the supreme court of that state this law was held unconstitutional, 
in that it violated a provision of the constitution of Illinois iden- 
tical in import and practically identical in language with ours. 
This provision of the Illinois constitution identical with subdivi- 
sion 26 of our constitution, above quoted, is section 22, art. 4, 
which reads thus: “The general assembly shall not pass local 
or special laws * * * granting to any corporation, associa- 
tion or individual any special or exclusive privilege, immunity 
or franchise whatever.” Const. of Illinois, 1870. 

Construing the act above referred to (the title of which was 
“An act to protect manufactures, bottlers and dealers in ale, 
porter, lager beer, soda, mineral water and other beverages from 
the loss of their casks, barrels, kegs, bottles and boxes”) in the 
light of this provision of the Illinois constitution, the supreme 
court of Illinois said: 


“The act in question applies only to manufacturers, bottlers and 
dealers in ale, porter, lager beer, soda, mineral water, and other bever 
ages. The term ‘other beverages,’ under the settled rule of construction, 
includes only beverages of the same kind or class as the particular ante 
cedent terms of description employed in the act. The object of the act, 
as gathered from its provisions, is to protect and benefit that class of 
persons. It gives to them the exclusive right to register the names and 
marks of ownership, stamped or marked on their casks, barrels, kegs, 
bottles, or boxes, and gives to them the exclusive privileges and protec- 
tion arising therefrom. It confers upon them the power to call upon 
the state and its officers and judiciary to act as collectors of their bottles, 
kegs. and boxes which they have voluntarily scattered over the state 
among their customers” (Lippman v. People, 175 Ill, 106, 51 N. E., 873). 


Further discussing generally the law, the constitutional rules, 


and limitations, and the vice of such statutes, the court in the 
above case said: 


“General laws have been defined to be those which relate to or bind 
all within the jurisdiction of the lawmaking power. while a special law is 
limited in the object to which it applies. It 1s often the case, however, 
that the rights and protection given by a law can not be enjoyed by 
every citizen by reason of the subject to which the law relates. If the 
law is general and uniform in its operation upon all persons in like cir 
cumstances, it is general in a constitutional sense; but it must operate 
eyually and uniformly uron all brought within the relation and circum- 
stances for which it provides. On the other hand, if it is limited to a par- 
ticular branch or designated portion of such persons, it is special. People 
v. Wright, 70 I1l1., 388: People v. Cooper, 83 Ill., 585; Hawthorn v. People, 
109 Ill, 302 (50 Am. Rep., 610). Although general in its character, a law 
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may, trom the nature of the case, extend only to particular classes, such 
as minors, married women, laborers, bankers, or common carriers. Such 
a law is not obnoxious to the provisions of the constitution if all persons 
of the class are treated alike under similar circumstances and conditions ; 
but it is not a proper application of the definition to say that a law is 
general because it applies uniformly to all persons in the conditions and 
circumstances for which it provides, although only a particular branch 
of a class or some particular description of persons. If an act should 
attempt to confer privileges only on persons of a certain stature, it could 
be said to apply uniformly to all people answering such description, and 
yet it would be absurd to say that such a law would be a general one. 
The classification must be so general as to bring within its limits all those 
who are in substantially the same situation or circumstances. This act 
singles out one branch of a class of manufacturers and dealers who may 
have occasion to use, or who do use, in their business bottles, barrels, 
kegs, or other packages for their goods. It selects those whose particu 
lar manufacture or stock consists of certain varieties of drink. No other 
person who manufactures any product or sells it in casks, barrels, kegs, 
bottles, or boxes can avail himself of the privilege of registering his 
trade-marks or of the consequent protection, but the act denies to him the 
privileges afforded to those named in the act. The grocer, farmer, fruit 
dealer, merchant, druggist, or other dealer or manufacturer can not 
avail himself of the privileges or remedy afforded by this act to protect 
himself against the loss of his property under the same circumstances.” 


The case of People v. Cannon, 139 N. Y., 32, 34 N. E., 759, 
36 Am. St. Rep., 668, upon which the state seems largely to rely 
in the case at bar, does not discuss or settle any point of pith or 
moment involved in this discussion. We will not take the time 
to analyze the Cannon case. Such analysis has already been 
made in the opinion in People v. Lippman, supra. Commenting 
upon the Cannon case and upon what it actually held, Mr. Jus- 
tice Cartwright, speaking for the supreme court of Illinois, said: 


“These questions were neither considered nor decided in People \ 
Cannon, 139 N. Y., 32 (34 N. E., 750, 36 Am. St. Rep., 668), which is the 
main reliance of counsel to sustain this act. The New York statute is 
much more comprehensive than this act, and includes dealers in milk 
and cream and manufacturers and dealers in medicines, medical prepara 
tions, perfumery, and compounds or mixtures, as well as those embraced 
in the terms of this act. The validity of this statute was tested on the 
claims that it granted a monopoly to the manufacturers of beverages by 
prohibiting the resale or gift by a purchaser of the contents of a bottle 
which the manufacturer refused to sell, and that it destroyed or un 
lawfully decreased the trade in empty bottles, which is a legitimate trade 
and entitled to the equal protection of the law. The statute was held 
not subject to the first objection, and it was said that a buyer of the 
contents could sell the same in the bottle and deliver the bottle with the 
contents. As to the second objection, it was held that the additional care 
required of a dealer in buying empty bottles was not an unreasonable re- 
striction. The statute only applies where the bottle was not purchased 
with the contents from the person or corporation whose trade-mark was 
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on it, and in the three cases heard together the judgments in two were 
reversed, because there had been deposits of money as security for the 
return of the bottles, which amounted to a conditional sale of them. 
The decision is not an authority on any proposition in this case.” 


The case of Commonwealth v. Anselvich, 186 Mass., 376, 
71 N. E., 790, 104 Am. St. Rep., 590, is cited by the state, and 
seems to have been relied on, by all and sundry urging the con- 
stitutionality of the law under consideration, as decisive. Let us 
examine and consider whether this be so. A conviction in the 
Anselvich case, supra, was upheld under section 16 of chapter 


» 


72, R. L. of Mass., 1902. This section is as follows: 


“Whoever fills with a beverage, with intent to sell the same, any 
vessel, marked or distinguished as aforesaid, the description of which 
has been filed and published as provided in the preceding section, or de- 
faces, erases, covers up or otherwise removes or conceals any such name, 
or the word ‘registered’ thereon, or sells, buys, gives, takes or otherwise 
disposes of or traficks in the same, without the written consent from, the 
person whose name is in or upon the vessel so filled, defaced, trafficked 
in or otherwise used or disposed of shall, for the first offense, be punished 
by a tine of not less than fifty cents for each vessel or by imprisonment 
for not less than ten days nor more than one year, or by both such fine 
and imprisonment; and for each subsequent offense, by a fine of not less 
than one dollar nor more than five dollars for each such vessel or by 
imprisonment for not less than twenty days nor more than one year.” 


The provisions of said section 16, as will be noted, provide 
that “whoever fills with the beverage, with intent to sell the same, 
any vessel, marked or distinguished as aforesaid (1. e., as set 
out in section 15, which I show below), * * * or sells, buys, 
gives, takes or otherwise disposes of or trafficks in the same with- 
out the written consent of, or unless the same has been purchased 
from, the person whose name is in or upon the vessel,” is deemed 
guilty of a misdemeanor. (Italics ours.) 

Any person is made guilty if he do the things prohibited by 
the above section. In the section of the Missouri statute here 
under discussion some would be guilty and others innocent; it 
does not apply to all persons, corporations, or partnerships, and 
dealers alike. Besides, absolute sale of the containers may be 
made under the Massachusetts law by express exception; they 
are forbidden under the Missouri law, as is hereafter noticed, 
except by artifice and indirection. 


The Massachusetts law applies to all bottlers engaged in 
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manufacturing, bottling or selling beverages, as note section 15, 


R. L., 1902, which is as follows: 


“Persons engaged in manufacturing, bottling or selling beverages 
vessels with their name and the word ‘registered’ branded, engraved, 
blown or otherwise produced thereon, or on the boxes used by them, may 
file in the office of the clerk of the city or town in which their principal 
place of business is situated, and also in the office of the secretary of 
the commonnwealth, a description of the name so used by them, and shall 


publish such description once in each of four successive weeks in a 
newspaper, if any, published in the city or town in which said description 
has been filed; otherwise, in a newspaper published in the county 11 


which said city or town is situated.” 


Under the section, supra, any person engaged in “manufac- 
turing, bottling, or sclling beverages” may take advantage of this 
law and be protected. Under our law this is not so; only “soda 
and mineral water’ bottlers may adopt the law’s provisions 
or be given its protection. This is seen to be true from the very 
statutory provisions of the Massachusetts statute itself; for the 
statute itself defines what are “beverages” within the purview 


of section 15, supra, as note the terms of section 1 of the act: 


“The following words shall, in addition to their ordinary meaning 
have the meaning herein given: The word ‘beverage’ or ‘beverages’ in 
section fifteen to eighteen, inclusive, includes also ‘milk, ‘cream,’ ‘soda 
water,’ ‘mineral’ or ‘aérated waters,’ ‘ale,’ ‘beer, ‘ginger ale’ or ‘similar 

erages 

That this law could be constitutionally valid in Missouri we 
verily assert, without crossing this bridge, or so deciding till we 
reach the question. When viewed in the light of the inclusions 
and safeguards of the Massachusetts enactment and when we 
compare our own statute with that of Massachusetts, can we say 
that they are similar, and that the upholding of the one must 

t result in the upholding of the other? Most certainly not. In our 
| views the mere setting out of the points of dissimilarity condemns 
our own statute bevond a reasonable doubt, and shows more 
clearly than any argument could its utter constitutional invalid- 


ity. 
In the light of the record, and for the mere purpose of re- 
Ly versal or affirmance of this case, 1t may be legally sound to as- 


sume that, since there is no proof in this record that any other 


ttlers or manufacturers of any other vended beverages carry 
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on their business in the same way that soda water bottlers do, 
that the legislature had the right to erect this business into a class, 
because there is in fact no other business which by its methods 
falls into the same class. In short, if it be urged that even though 
the law here be constitutionally invalid, because it is class legis- 
lation, yet, as the record is silent as to the manner of dealing of 
other bottlers (c. g.; bottlers of milk, ale, beer, porter), we can 
not judicially notice that the latter sort of bottlers do business 
just as the soda water bottlers do. On the specific question of 
judicial notice we agree, but we do not regard this as precluding 
the constitutional investigation. We may not notice without 
proof the business methods of other bottlers, but we can ju- 
dicially notice that there are others engaged in vending beverages, 
medicines, and divers other liquids in bottles, who might desire 
to take advantage of this registry law, and who might desire to 
be protected from the loss of their property by interposing the 
criminal provisions of section 483). 

There is no escape from the conclusion that this law was 
passed for the sole and exclusive benefit and protection of manu- 
facturers of glass bottles used in the soda and mineral water bi-1- 
ness, and of dealers therein and bottlers thereof, and that it ex- 
cludes from its benefits and protection all other persons and citi- 
zens of this state who may use, or who may desire to use, in the 
conduct of their business, bottles or other vessels with their names 
engraved, cut, stamped, etched, or otherwise affixed thereto or 
thereon, such as dairymen, druggists, brewers of ale, lager beer, 
porter, as also every other business the nature of which requires 
it to furnish to its customers a container for the delivery of its 
commodities. Affecting then those only, and the bottles and other 
receptacles only, of the soda water business, can there be two 
views as to whether such a classification is not both unreasonable 
and arbitrary? We think it impossible in the light of the similar 
statutes of other states and the construction thereof in this opinion 
set out and discussed. 

As we have already seen, there is no phase of the police 
power involved. The sole object of the law is for the benefit of 
the soda water business, and to this end it aids the persons named 
to recover back their bottles, boxes, and trays, which they have 
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permitted to go out of their possession in the usual and ordinary 
course of transacting their business. Why should the law thus 
favor the soda water dealer, while denying the right of registry 
and recovery of containers (under the act’s provisions) and the 
right of search to countless other lines of business which like- 
wise use, or might use, bottles, boxes, and trays, with their names 
blown, cut, stamped, or engraved thereon, in delivering their com- 
modities to their customers. The very statement of the facts 
brands the classification of this act as arbitrary and unreasonable 
and therefore unconstitutional. Compare State v. Ashbrook, 154 
Mo., 376, 55 S. W., 627, 48 L. R. A., 265, 77 Am. St. Rep., 765; 
State v. Julow, 129 Mo., 163, 31 S. W., 781, 29 L. R. A., 2 
50 Am. St. Rep., 443. There is no provision in this section for 


f° 


»~con 


the sale or conveyance of title to a registered bottle or con- 
tainer. So, if the owner in whose name registry thereof had been 
had desired to sell his bottles in good faith and absolutely, he 
would be unable to do so by the ordinary manner of sale, without 
rendering his vendee liable to prosecution for being in possession 
of registered bottles. This view we get from the face of these 
statutes. If it be contended that the provision forbidding use or 
possession of registered bottles “‘without written permission” 
would fully protect a vendee, then these sections restrict the right 
to contract. They require an instrument in writing to pass the 
title to this particular kind of personal property; whereas title 
to other personal property passes by delivery made with the in- 
tent to pass title. 

Furthermore, it is clear and patent that this act, originally 
passed in 1885 as “An act to protect the property of manufac- 
turers, bottlers, and dealers in mineral waters, soda water, and 
other beverages from the loss of their siphons, bottles and boxes” 
(Laws of Mo., 1885, p. 151), transgresses also that subdivision of 
section 53 of article 4 of the constitution of Missouri which we 
have already quoted, and which provides that “where a general 
law can be made applicable no local or special law shall be en- 
acted.” By the express terms of the constitution the determina- 
tios of the question of applicability is remanded to the courts, 
to be by them alone resolved, regardless of legislative assertion. 
lf the act under consideration is special, then it is uncon- 
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stitutional. If a general law could have been passed affecting the 
same persons, then this act is unconstitutional. The question of 
whether it is special or not has been under discussion herein 
at much length, and need not be further adverted to. It would 
seem that the mere putting of the question as to whether a gen- 
eral law can be made applicable, would be to answer it in the 
affrmative. Without going into the methods of accomplishing 
this. and without suggesting ways and means thereof, of which 
two or three different ones occur to us, it ought to be sufficient to 
call attention to the admirable enactment of the state of Massa- 
chusetts on this subject, which has already been quoted from, 
and which occurs in chapter 72, R. L., 1902, of that state. If 
the legislature of Massachusetts can pass and has passed a gen- 
eral law on this subject, can not the legislature of Missouri like- 
Wise pass such a way’ We need not look to the constitution of 
Massachusetts to deternine this. If their law will be good under 


( 


ur constitution, it makes no difference whether it is good or bad 
inder theirs. They have, however, held it to be constitutional. 
We are convinced that the result sought to be attained by 
these statutes is meritorious ; that a constitutional enactment regu- 
lating the subject-matter would minimize theft and the receiving 
of stolen property and make for morality; that viewed in the con- 
crete case defendant's condition and attitude excite no emotion, 
except condemnation, but we are constrained to line these statutes 
by the constitution, disregarding our conception as to the moral 
phase and the eternal fitness of things. We are thoroughly con- 
vinced that it will be long before we are confronted judicially by 
a statute which so clearly and indubitably violates so many differ- 
ent provisions of our constitution as do these here considered. 
So deeming it, we so hold it, thus obviating the necessity of pass- 
ing on other matters urged. It follows that the judgment here 
should be reversed and the defendant discharged ; and so it is or- 


dered. 


LAMM, C. J., and Graves and Bonp, JJ., concur. Woop- 
son, J., dissents in opinion filed. Brown and WALKER, J]., dis- 
sent. 


Woopsox, ].—I dissent from the majority opinion and | 
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fully concur with the learned opinion written by Roy, Commis- 
sioner, not only for the reasons stated by him, but also for the 
following reasons: 

Because it is a well-known fact that the bottles, containers, 


he beverages mentioned in the statutes under 


or receptacles of t 
consideration must be and are made of extra good and heavy 
material, and must be extra strong, for the reason that it is 
common knowledge that such beverages are inflated with strong 
and highly expansive gases. This makes the cost of such con- 
tainers very expensive. It is also well known that the actual cost 
of the beverages contained therein is very inexpensive. In fact, 
much less than the cost of the bott!es or containers in which they 
are placed. 

Because of the expensive containers and inexpensive bever- 
ages the former are rarely, if ever, sold with the latter, for the 
reason that the cost of the drink would be too expensive for gen- 
eral consumption. From this condition of things it becomes 
highly necessary to protect the ownership of such receptacles, in 
order that they may be refilled repeatedly, and thereby reduce 
the cost of such beverages to a minimum and at the same time 
protect the public from imposition by having them refilled with 
spurious goods. In my opinion this is a sufficient reason for the 
classification made by the statute, and removes it from what is 
known as an arbitrary classification. 

The same reason does not exist in favor of the classification 
of containers of beer or milk. The first cost of the production 
of both is so great that there are but few who do or could afford 
to deal therein, and it is a well-known fact that all such wish to 
and do use their own receptacles and trade-marks (except dairy- 
men in small towns, who furnish no containers), in order to 
build up their own business, and have no desire to build up the 
business of some one else by the use of their bottles, ete. 

Moreover, both of those businesses are conducted at well- 
known places, namely, at the saloon and at the home, which 
prevents the receptacles mentioned from becoming scattered, 
lost, or stolen, and at the same time renders their collection and 
return to the owner easy and inexpensive. But not so of the 
beverages mentioned in the statute; they are sold and scattered to 











Se eee 





| 


370 THE TRADE-MARK REPORTER 


the four quarters of the earth; and if some such protection is not 
| afforded the owners thereof they can never recover their posses- 
sion or protect the public from fraudulent imposition of the 
counterfeiter, or maintain cheap prices for their goods. 
| 


As to the druggist, there is no special reason for affording 


him such protection. The cost of the bottle or other container 


of his medicine or other merchandise is so insignificant in com- 
parison to the cost of the receptacles he invariably sells the latter 
with the former, and would not, as a rule, receive the bottle back 
as a gift, if offered, much less pay for its return and cleaning. 
| therefore concur with the opinion written by Commissioner 
Roy. which is hereto attached and made a part hereof. 


WALKER, J., concurs herein. 
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